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RAPE OF ARTICLE 370
A.G. Noorani

The Constitution (101 Amendment) Act, 2016, received the President’s assent on
September 8, 2016. Its 20 sections made elaborate provisions on the Goods and Services Tax
(GST), amended a host of provisions of the Constitution and established a Goods and Services
Tax Council. It did not apply to the State of Jammu and Kashmir. The Act had been under
discussion for long. Kashmir did not lag behind. The subject has been debated since at least
2013. The sole issue was whether to acquiesce in yet another unconstitutional Order by the
President under Article 370 of the Constitution or make a State law bringing the tax structure in
line with the tax system all over India.

The Bharatiya J anata Party (BJP) government at the Centre wanted to impose the law
by a Central fiat in collusion with the ever-compliant People’s Democratic Party (PDP) in coalition
with the BJP led by Mehbooba Mufti. The basic issue was Kashmir’s autonomy.

It was not only the opposition parties, the National Conference (N.C.) and the State
Congress, that opposed the Centre’s plans. So did the Kashmir Traders and Manufacturers
Federation (KTMF), the Kashmir Economic Alliance and the Kashmir Traders Federation. On
July 1, they joined hands to observe a shutdown. The police detained scores of business leaders
from a sit-down at Lal Chowk, Srinagar’s business hub. So much for civil liberties in Kashmir.
The Centre had fixed June 30 as the deadline for the GST rollout. Finance Minister Haseeb
Drabu, the architect of the coalition in talks with the Rashtriya Swayamsewak Sangh (RSS)-BJP
pointsman Ram Madhav, was in a frenzy in view of the public opinion in Kashmir. The BJP had
given an ultimatum not later than July 6. By now the BJP had had the full measure of Drabu. On
April 21 he flew to Jammu to present himself at the BJP’s office at Trikuta Nagar and received a
rebuff on coalition issues. He attended the midnight launch of the GST in the Central Hall of
Parliament.

But since public opinion had to be placated, motions of consultation had to be gone through
with an all-party consultative group and a special session of the State Legislature from July 6-8.
Drabu even attended a meeting of the GST Council in New Delhi besides meeting Union Finance
Minister Arun J aitley. He assured all that the Assembly would enact the law by July 6. Acharade
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was enacted. The writer acknowledges here his debt to the excellent reportage in the Srinagar
daily Greater Kashmir from which this resume is drawn.

ASSEMBLY RESOLUTION

The Resolution moved in the Assembly on July 4 read: *’ This House resolves that the
Government of Jammu and Kashmir may give consent to the adoption of GST regime by application
of relevant amendments made to the Constitution of India in a modified form to safeguard the
existing constitutional position of J&K in the Union of India and the legislative powers under the
Constitution of J&K.” It was passed on July 5.

On July 6, before the Assembly could vote on the government’s Bill, the President made
the Order under Article 370. It had been prepared days earlier. Six pages long, it is the most
elaborate Order made under Article 370 since 1954. On July 7, the Governor, N.N. Vohra,
accorded his assent to the Jammu and Kashmir Goods and Services Tax Act, 2017, soon after
itwas passed by the Assembly and the Legislative Council. But Drabu did not inform the Assembly
about the Order, as M.Y. Tarigami of the Communist Party of India (Marxist) pointed out before
the Bill was put to vote in the Assembly.

An important point was made by a senior member of the N.C., Devender Singh Rana,
on July 4. He proposed two models, the European Union (E.U.) model and the Quebec model,
to provide an alternative GST framework for Jammu and Kashmir, which would protect the
State’s special status. He said: “The solution to the issue is pending in the government files since
2013. A Committee constituted by the [Omar Abdullah] government that year had
recommended implementation of GST regime similar to the E.U. model. We can also have the
Quebec model [based on] the agreement between the Government of Canada and the Government
of Quebec.”

The chair of that Committee was the Finance Member in the government, Abdul Rahim
Rather, an able lawyer who is also skilled in matters of finance. On July 2 he said that the State
was “constitutionally competent” to enact its own law on the GST. “We are not asking anything
outside the Constitution.”

He reminded the government of its October 14,2016, Cabinet decision in which the
PDP-BJP had, according to him, empowered the Finance Department to formulate and discuss
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with New Delhi and the GST Council the modalities of extending the law to the State while
keeping in view that Jammu and Kashmir’s special constitutional power to tax remained intact.
The Cabinet had then also decided to frame its own legislation in consultation with the Department,
the Union Finance Ministry and legal experts. “What have they done since then? Did they talk to
anybody or consult the Union Finance Ministry or legal experts... they haven’t done anything till
date.” Drabu told the media that the government was likely to implement the GST from July 6.
“What for are they holding the Assembly session now when they have already decided to implement
the GST from July 6?” Rather asked.

SURRENDER OF EXCLUSIVE POWERS

Rebutting the assertion that the GST would not impact the State’s special position, Rather
said that under the new tax regime New Delhi would be empowered to collect the sales tax
though the GST, which was otherwise within the domain of the Jammu and Kashmir
government. “It will mean the surrender of exclusive powers enjoyed by Jammu and Kashmir to
the Centre.” According to him, when Drabu became the member of the GST empowered
committee, he had, on the June 4,2015, meeting of the committee, said that the PDP-BJP
government would go by the stand taken by him [Rather] on the GST.

My stand was that we should have our own law. Today he [Drabu] is saying that it isn’t
possible. Thenwhat is possible.... They are not even talking about that as well, “ To a question,
Rather said if the Government of India had to listen to the BJP only, which is talking about
implementation of the GST in Jammu and Kashmir in the present form, then, it was “unfortunate”.
“We are Indian like them. We have to find a solution.”

The obstacle was the Centre’s arrogant and ideologically driven anti-Kashmir attitude
which Drabu faithfully accepted. Drabu said on July 5 that his government did not accept the
Report of that committee. It was headed by the then Advocate General M. 1.Qadri. It proposed
atax regime similar to the E. U. model as an alternative to the GST.

But Drabu’s defence of the Bill in the Assembly was a giveaway. “I think we have been
using it [Article 370] as an obstruction,” he said on July 5. It is no mere coincidence that this is
precisely the BJP’s line on Article 370. Significantly, he added: “J&K has acceded to Indiaand
India has not acceded to Kashmir” and “out of 97 entries in the Union List 94 are applicable to
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J&K”, implying that any further additions would not matter. In the same spirit of surrender, he
said on July 7 citing Orders 0f1979 and 1989: “Now, what residuary powers are you talking
of?” Why then did he himself flaunt Section 5 of the State’s Constitution as a guarantee of
residuary powers?

Since 1954, abuse of Article 370 by the Centre in collusion with Chief Ministers elected
through rigged elections has become the norm. A stop had to be put to that destructive process.
Kashmiri opinion is far more alert and assertive than ever before.

Inconsistently enough, Drabu claimed, in the same breath, that the President’s Order of
July 6 protected Article 370. Here comes this masterpiece of sheer deceit: “If any violation takes
place on [sic] Section 5 of the Constitution of J&K on the State’s special position, I will not
come back to this House.” Section 5 is a residuary power. Once the bulk is chipped away, as he
himself admitted, what remained? Ninety-four of the 97 entries (of topics of legislation) in the
Central List have been applied to Kashmir. On the irrelevance of Section 5, more later.

Drabu was performing to a score set in New Delhi. On July 1 the Minister of State in the
Prime Minister’s Office, Jitendra Singh of the Jammu agitation fame, declared in Jammu that “the
State government has no option but to implement the GST in J&K, and I assure you that it will be
implemented in the State within one week. Why any special and separate blueprint for J&K
regarding GST and why should there be any autonomy? Jammu and Kashmir is as much part of
India as any other State of the country, like Punjab, Haryana or any other State.”

Jaitley had warned in May of “a scenario where Jammu will want to come into the GST
regime while Kashmir will not”. This logic can be extended to other issues and to a breakup of
Jammu and Kashmir. That was not the only threat. The PDP was warned of a breakup of the
coalition if itdid not play ball on the GST. That would leave Mehbooba, Drabu & Co. unprotected
to the tender mercies of the people who hate them.

S.P. MOOKERJEE’SPLANS FULFILLED

However, Jaitley made a highly significant statement on July 6 which refutes Drabu’s
claim that he has ensured that Article 370 is protected. Both cannot be right. The record shows
that Jaitley is very right in his claims, and it exposes Drabu’s falsehoods. Here is that statement:
“Jammu & Kashmir becoming a part of GST system was politically significant, as it signalled
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integration of the State with the rest of the country.” Jaitley said the GST was the culmination of
aprocess where Syama Prasad Mookerjee had spoken about complete integration of Jammu
and Kashmir with India. “That time, Mookerjee had started a campaign for complete integration
of J&K in India. Another big move in this direction started yesterday when J&K Assembly
passed a resolution to adopt GST. It has political significance”.

The text of the President’s Order under Article 370 proves Jaitley right and Drabu wrong.
Consider the background. The Delhi Agreement of 1952 did not settle the issue of Jammu and
Kashmir’s financial integration with the Union. Nehru’s Note of July 20, 1952, recording the
discussions with Kashmir’s delegation led by Sheikh Muhammad Abdullah, said: “The principle
of financial integration was agreed to. The details would have to be worked out.” Sheikh Saheb
resisted it. Nehru himself in an earlier Note of July 3, setting out his plans, conceded that, “It
does not necessarily follow that the integration should be exactly of the kind we have got
with other States.”” Customs revenue was “the main source of income from Kashmir and if we
take it, the whole State finances will collapse™.

In his statement to Kashmir’s Constituent Assembly on August 11, 1952, Sheikh Abdullah
also said that “a detailed and objective examination of this subject would be necessary”. Itis
significant that among the 10 topics he listed, the very first was retention of the State’s “residuary
powers”; that is, all powers which were not ceded to the Centre.

Mookerjee, who set up the Jana Sangh in 1951, launched an agitation in 1952 for the
State’s full integration. Nehru secured his plans by dismissing Sheikh Abdullah from office as
Premier of Jammu and Kashmir on August 9, 1953, and imprisoning him for 11 years. On May
14,1954, came the “Major Order” under Article 370 on the federal setup. All the 47 Orders
made subsequently are amendments to this Order.

Nehru succeeded in his designs. On November 27, 1963, he told the Lok Sabha that the
State was “fully integrated” thanks to the “gradual erosion of Article 370”. On December 4,
1963, Home Minister G.L. Nanda said Article 370 was “neither a wall nor a mountain but it is
atunnel. Itis through this tunnel that a good deal of traffic has already passed and worse will”.
Ergo no need to abrogate it; rather use it to reduce Article 370 to a sham and render Kashmir’s
autonomy hollow. With the President’s Order of July 6, 2017, that has come to pass, Mookerjee’s
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plans have been fulfilled thanks to a BJP regime at the Centre and in Kashmir, with the PDP as a
submissive partner.

The very last Order under Article 370 was made 23 years ago. It is C.O. 154 by the
President in 1994; by then militancy was in full swing and public opinion was wake and assertive.
It was in the State’s interest to ensure an end to the process that was blatantly unconstitutional.
Article 370 is not on a par with other provisions of the Constitution adopted by the Constituent
Assembly. The Assembly simply put its formal seal of approval or a draft negotiated for five
whole months from May to October 1949. Both Vallabhbhai Patel and his Cabinet colleague
Mookerjee were party to it. Patel negotiated it.

NEED FOR CONCURRENCE

Jammu and Kashmir acceded to India by the Maharaja’s Instrument of Accession on
October 26, 1947, in respect only of three subjects: defence, foreign affairs and communications.
Article 370 “limited” the powers of Parliament to those three subjects. The President was
empowered to make an order extending to Kashmir these three subjects and the federal structure
in “consultation” with the State government. But its “concurrence” was required if additional
subjects or other provisions of the constitution were to be applied to Kashmir. There was one
overriding proviso. That concurrence was subject to ratification by the Constituent Assembly of
Jammu and Kashmir (Article 370 [2]).

This was made clear beyond doubt by N. Gopalaswami Ayyangar, the mover of Article
370 in India’s Constituent Assembly on October 17,1949. “We have also agreed that the will of
the people through the instrument of the Constituent Assembly will determine the Constitution of
the State as well as the sphere of Union jurisdiction over the State .... You will remember that
several of “these clauses provide for the concurrence of the Government of Jammu and Kashmir
State. Now, these relate particularly to matters which are not mentioned in the Instrument of
Accession, and it is one of our commitments to the people and Government of Kashmir that no
such additions should be made except with the consent of the ConstituentAssembly which
may be called in the State for the purpose of framing its Constitution.”
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In 1949, no one knew when Kashmir’s Constituent Assembly would be elected. Ayyangar
therefore said: “The idea is that even before the Constituent Assembly meets, it may be necessary
... that certain items which are not included in the Instrument of Accession would be appropriately
added to that list in the Instrument... and as this may happen before the Constituent Assembly
meets, the only authority from whom we can get consent for the addition is the Government
of the State.”

He explained: “We are entangled with the United Nations in regard to Jammu and Kashmir
and it is not possible to say now when we shall be free from this entanglement. That can take
place only when the Kashmir problem is satisfactorily settled ....

“At present, the legislature which was known as the Praja Sabha in the State is dead.
Neither that legislature nor a Constituent Assembly can be convoked or can function until complete
peace comes to prevail in that State. \We have therefore to deal with the Government of the State
which, as represented in its Council of Ministers, reflects the opinion of the larger political party
in the State.”

Once Kashmir’s Constituent Assembly was “convened” on October 31, 1951, the State
government lost all authority to accord any “concurrence” to the Union. With the Assembly’s
dispersal on November 17, 1956, after adopting the Constitution of Jammu and Kashmir, vanished
the only authority that alone could cede (i) more powers to the Union and (ii) accept Union
institutions other than those specified in the Instrument of Accession. All additions to Union
powers since then are unconstitutional. So is the Order of July 6,2017.

In fact, the abuse reduces Jammu and Kashmir to an inferior position. For, while in relation
to other States, an amendment to the Constitution would require a two-thirds vote by both
Houses of Parliament plus ratification by the States (Article 368), for Kashmir, mere executive
orders by the President have sufficed since 1953 and can continue until doomsday. “Nowhere
else, as far as | can see, is there any provision authorising the executive government to make
amendments in the Constitution,” President Rajendra Prasad pointed out to Prime Minister Nehru
on September 6,1952. Is this the state of things we wish to perpetuate?

24



—FOCUS

INFERIOR STATUS VIS-A-VIS OTHER STATES

To repeat, the State is put in a status inferior to that of other States. One illustration
suffices to demonstrate this. Parliament had to amend the Constitution four times, by means of
the 59th, 64th, 67th, and 68th Constitution amendments, to extend President’s Rule imposed in
Punjab on May 11,1987. For the State of Jammu and Kashmir, the same result was accomplished,
from 1990 to 1996, by mere executive orders under Article 370.

Another gross case illustrates the capacity for abuse. On July 30, 1986, the President
made an order under Article 370 extending to Kashmir Article 249 of the Constitution in order to
empower Parliament to legislate even on a matter in the State List on the strength of Rajya Sabha
resolution. “Concurrence” to this was given by the Centre’s own appointee, Governor Jagmohan.
G.A. Lone, aformer Secretary, Law and Parliamentary Affairs, to the State Government described
in Kashmir Times (April 20, 1995) how the “manipulation” was done “in asingle day” against
the Law Secretary’s advice and “in the absence of a Council of Ministers”.

Lone wrote: “As Secretary to Government, Law Department, it was stunning to discover
that during his first stint as Governor in July 1986 when the State was put under Governor’s rule,
Mr Jagmohan by sheer manipulation got Article 249 of the Constitution applied to the State. The
relevant record in the Law Department bears mute testimony to the fact how the then Secretary
Law was made to change his stand on its application under the dictates of the Governor. The
proposal itself was initiated on 30.7.1986 in an unprecedented manner on the basis of undisclosed
press reports. About the proposal, the Law Secretary pointed out that the application of Article
on the concurrence of the Governor acting without the aid and advice of the Council of Ministers
is impermissible. The ink of this opinion may have hardly dried up when on the same hour of the
day he was made to support the proposal facilitating the granting of the concurrence by the
Governor to the application of the aforesaid Article to the State. The whole exercise was completed
inasingle day and reeks of intrigue to dilute the constitutional status of the State in a high-handed
manner. It was indeed a grave constitutional impropriety not only because the manner and method
employed in applying the constitutional provision was dubious but also because the Governor in
the absence of a Council of Ministers is not competent to grant such concurrence and change the
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constitutional framework. The concurrence granted was a clear breach and violation of Article
370 of the Constitution.” (Kashmir Times, April 20, 1995). An Explanation in Article 370 itself
defines the State government to mean its Council of Ministers.

Yet the President’s Order of July 6 states explicitly that it is made “with the concurrence
of the Government of the State of Jammu & Kashmir”. Itis, therefore, utterly invalid on the very
face of it. The Assembly’s Resolution purported to authorise it to accord its concurrence in
quaint language (“may’). The Resolution has no legal effect. The Legislative Assembly is a creature
of the State’s Constituent Assembly. It cannot replace that body.

EFFORT AT DECEPTION

The Resolution was passed to pull the wool over the eyes of the people. Asimilar effort
at deception is made in the manner in which the State government published the Order. Both the
online text and the one published in Greater Kashmir of July 8 contain identical emphases; the
former in bold lettering, the latter in red. It bears the impress of the smart alec of Kashmir,
Shriman Haseeb A. Drabu; always too clever by half. The proper course was to publish a White
Paper with a detailed official analysis.

Consistently enough the Order begins with a deceptive overriding provision. Paragraph 1(3)
says: “Notwithstanding anything contained in this Order, the powers of the State of Jammu and
Kashmir as per Section 5 of the Constitution of Jammu and Kashmir, shall remain intact.” It is
repeated in Paragraph 2(3): ” The legislature of State of Jammu and Kashmir shall have exclusive
powers to make laws in respect of imposition of any taxes as enabled by Section 5 of the
Constitution of Jammu and Kashmir.”

But immediately preceding it is Clause 2 which says plainly enough for all to read:
“Parliament has exclusive power to make laws with respect to goods and services tax where the
supply of goods, or services, or both takes place in the course of inter-State trade or commerce.”
Sowhat is left of the State legislature’s power under Section 5 of its Constitution?

Read the much-vaunted Section 5 of the State’s Constitution, and the sleight of hand
becomes apparent. It simply says: *’The executive and legislative power of the State extends to
all matters except those with respect to which Parliament has power to make laws for the State,
under the provisions of the Constitution of India.” Itis a residuary provision. Since Drabu himself
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exclaimed that 94 of the 97 entries of the Union List have been extended to Kashmir, the residue
which Section 5 proposes to protect is completely wiped out. Incidentally, 260 of the 395
provisions of India’s Constitution were also extended to Jammu and Kashmir, all by perverting
Article 370. Neither the Union nor the Concurrent List applied to Jammu and Kashmir. Only
those three subjects were given to the Centre initially.

TAXATION POWERS

Under the Constitution of India, sales tax is a State subject (List I1, 54) except for taxes
on the sale or purchase of goods in the course of inter-State trade. But Article 286 barred it
subject to qualifications. Article 286 did not apply to Jammu and Kashmir. In 1956, Entry 92-A
was inserted in the Union List to enable Parliament to impose taxes on sale or purchase of goods
in the course of inter-State trade. This did not apply to Jammu and Kashmir either. Now, the
Constitution 101st Amendment 2016 removes all the qualifications in Article 286 and bars the
States from imposing taxes on goods or services in the course of inter-State trade. It is now
applied to Kashmir under Paragraph 2(2) of the President’s Order.

Article 279-A of the 101st Amendment establishes a GST Council of which the Union
and all the States will be members. It makes “recommendations” under clauses 4 to 11. Clause
12 says: “Notwithstanding anything contained in clause (4) to clause(11), for the purpose of any
decision impinging on the constitutional provisions relating to the State of Jammu and Kashmir,
the concurrence of the representative of the State of Jammu and Kashmir in the Goods and
Services Tax Council shall be mandatory and the procedure provided under Article 370 shall be
followed.” Pray who will decide whether or not a decision or recommendation of the GST
Council impinges on Article 370? Clause 13 applies, “Nothing in this article shall affect in any
manner whatsoever the legislative competence of the State of Jammu and Kashmir as guaranteed
by virtue of Section 5 of the Constitution of Jammu and Kashmir.”

A carte blanche is given to the Centre in what is known as the Henry V111 Clause. Paragraph
20 of the Order says: “Subject to the provisions of Article 370, if any difficulty arises in giving
effect to the provisions of the Constitution as amended by this Constitution Application Order
(including any difficulty in relation to the transition from the provisions of the Constitution as they

27



—FOCUS '

stood immediately before the date of issuance of this Order), the President may, by Order, make
such provisions, including any adaptation or modification of any provision of the Constitution as
amended by this Act or law, as appear to the President to be necessary or expedient for the
purpose of removing the difficulty: Provided that no such order shall be made after the expiry
of three years from the date of such assent.”

What does “Subject to Article 370” mean here? When wide powers are given to the President,
that is, the Central government? It is empty qualification twice over; for, Article 370 itself has
been emptied out. In this instance, who will decide that Article 370 applied to the President’s
Order under Paragraph 20? Simply put, all these three provisions-Clauses 12 and 13 and
Paragraph 20-contain mere exhortations. Do not “impinge” on constitutional provisions, and
respect Article 370. They contain no safeguard if these window-dressing assurances are violated
by the Centre. What remedy will Kashmir have in that event? Go to the Supreme Court and get
snubbed, once again? Can it walk out of the GST regime?

Once abuse of Article 370 is legitimised (“concurrence of the State government”) it matters
notifitis cited ritually.

THEPDP’SDESCENT

The PDP’s descent to its present all-time low has not touched the nadir of its fall given its

past record. The milestones on its treacherous path are striking.

1. October 2008: “The Self-Rule Framework for Resolution.”

2. 2014:*An Aspirational Agenda”, manifesto for the 2014 Assembly election. It
promised to “pursue selfrule”, use Article 370 itself to ““restore the original special
status ofthe State”, and “restore the powers of the State Assembly”.

3. “Agenda of the Alliance” with the BJP, March 2015. “The present position will
be maintained on all constitutional provisions pertaining to J&K, including the special
status in the Constitution of India.” The latter part was meant to hoodwink the
electorate with a reference to the husk of Article 370. The operative part is
maintenance of the status quo, the hollowed Article 370.

4. July 2017: Even that, the status quo, is now abandoned. The status quo is undermined
by the President’s Order under Article 370, on July 6, 2017, to which the PDP
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concurred. The terms of its concurrence had been drafted in New Delhi. How low
can the PDP sink? It promised to defeat the BJP’s move to form a government in
Jammu and Kashmir. But helped it accomplish just that, betraying all its pledges to
the people for the loaves and fishes of office.

Drabu was the draftsman of all the PDP documents. The man did just what he was told
to do to keep his job. His record is well known. Blame the Mulftis first. As Aneurin Bevan said of
Foreign Minister Selwyn Lloyd after the Suez debacle as he saw the Prime Minister enter the
House: “Why should I question the monkey when I can question the organ grinder?”

Contrast this with the record of the Chief Minister of the Tamil majority Northern Provincial
Council of Sri Lanka. The Chief Minister, C.V. Wigneswaran, a former Judge of the Supreme
Court, was fielded in the 2013 election by an amalgam of four Tamil parties. The Tamil National
Alliance won a massive mandate with 30 seats. He has boldly, consistently, espoused the Tamil
cause with Sri Lanka’s government. It had honestly held a free and fair election unlike successive
governments of India..

Free elections yield men like the Chief Minister. Mehbooba Mufti shamelessly presides
over a regime on whose watch over 10,000 civilians were injured by pellets and over 1,000
were hit in the eyes, many losing their vision. Since 1953 Kashmir has been governed by monkeys
who perform to the tune set by their organ grinders in New Delhi; all the while they munch on the
peanuts of power thrown at them and feast on the miseries of their oppressed people. The
Centre’s bribes and spies do the work.

There is a leadership vacuum. The separatists have little hold on the populace which
tends to lead them. Inabrilliant article in the respected weekly Kashmir Life of July 2, Muhammad
Tahir writes “Avoid Mob Takeover”, the title of the article. But let alone the Modi regime and its
agent, Mehbooba, most of the Indian Establishment shows no understanding let alone empathy
for the people. Deceived continuously, the people have become assertive and resourceful. They
can neither be crushed nor betrayed with a kiss any longer.

Frontline,
18 August, 2017

RARERMXR
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Right to Education

Disha Nawani

The much-awaited law that guarantees children access to free and compulsory education-
the Right to Education Act-came into effect 63 years after India attained independence. This
right, despite being integral to ensuring the quality and dignity of life of children, and Gopal
Krishna Gokhale’s insistence on the same, was not listed under the fundamental rights granted by
the state to its citizens during the formation of the Constitution. The goal of providing education to
all children under 14 years of age was included in Article 45 in the non- justiciable Directive
Principles of State Policy, to be achieved withina 10-year time frame. Since the directive principles
are not legally binding on the state, the time- lines kept getting extended with impunity. Finally, in
2002, Parliament passed the 86th amendment to the Constitution, making the right to education
(RtE) a fundamental right of every child from age 6-14 years. In fact, it placed RtE on par with
the right to life by extending Article 21 to include Article 21a-the right to education. This arrangement
came to an end when the RtE Act was passed in August 2009 and came into effect on 1 April
2010. Despite a few glaring short- comings, the act proved to be a landmark judgment as it put
in place ajusticiable legal framework that entitled all children in this age group to education and

even laid down the minimum parameters of quality education.

A three-year deadline, ending on 31 March 2013, was fixed for meeting infrastructural
requirements and for deploying an adequate number of teachers in schools. The provisions related
to training teachers had amore extended timeline, that is, ending on 31 March 2015, but even this
deadline has now been extended to 2019.

It has been seven years since the act was passed and one keeps reading and hearing that
several provisions are still not in place, which brings the efficacy of its features and implementation
into question. This article attempts to review the progress and shortcomings of the act from both
these angles (structure and execution), drawing insights from the Right to Education Forum’s
systematic annual reviews of the status of RtE implementation since 2011.
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Significance

It must be recognised that this act is not just another scheme or programme initiated by
the government; it aims to transform education into a non-negotiable fundamental right. Itisan
entitlement that the state provides to its children -not as an act of charity, but as something they
rightfully deserve-and something which will allow them to live a life of dignity.

Education was made a fundamental right primarily to aid disadvantaged and marginalised
children and not for those who have adequate resources and easy access to well-equipped
private and government schools. This right needs to translate into equitable educational
opportunities and experiences for all children and should not be regarded as the provision of
cheap, substandard education for the hitherto neglected.

It must also be unambiguous in practice that since this right concerns minors, either an
adult or an institution must be responsible for ensuring that it does not get violated. While parents
are the natural guardians of their children, they cannot be held accountable for issues such as
access to, and equity and quality of, education. In principle, this act recognises that elementary
education is entirely the responsibiliry of the state, which it should not palm off to civil society or
private players in the name of efficiency, excellence or even partnership.

Enabling Provisions

The act mandated some very basic provisions and introduced some extremely progressive
measures to reform the Indian education system. It mandated that there should be a school in
close physical proximity to every child (1 km for primary level and 3 km for upper primary level);
it initiated age-appropriate learning (by mandating special training for out-of-school children or
school dropouts to enable them to be on par with their peers) and laid down norms and standards
pertaining to infrastructure and the pupil-teacher ratio (PTR) for every school. It introduced
continuous and comprehensive evaluation (CCE), outlawed corporal punishment, included the
private sector within its purview and extended quality parameters to private schools, and ensured
the participation of all stakeholders in the education process-including parents-by forming a
School Management Committee (SMC) in every school. Therefore, besides providing a normative
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framework for implementation, the act also has several provisions to ensure a fear-free teaching
and learning environment for children in schools, and reformed existing curriculum and assessment
practices. In this context, one of its most progressive provisions was the prohibition of detention
of children until class 8; unfortunately, this was one of the most contested provisions and was
eventually removed.

Inherent Lacunae

The act has some serious lacunae. First is the exclusion of children between the ages of
0-6 and 14-18 years from its ambit (it is difficult to imagine how just elementary schooling can be
sufficient to help children progress either in their academic or life journeys). The act also failed to
establish norms essential for building a national system of public education of universal quality, let
alone constituting a common school system, as envisaged by the Kothari Commission in its
report (1964-66) (Government of India 1966); according to experts, this is a major drawback,
as it legitimises continuing a stratified schooling structure in private and public spaces. There isno
clear budgetary framework or allocation of resources towards implementing the act. It makes no
special provisions for children from marginalised groups such as street children, children from
migrant families, and children in conflict zones who encounter specific difficulties in accessing
schools; these issues need to be addressed. First generation learners
are similarly clubbed under one generic rubric as disadvantaged children. The act seems to
operate on a misguided assumption that the states and bodies responsible for implementing the
act would deal with such issues sensitively, identify concerns, and make the necessary financial
provisions available.
Journey So Far

The implementation of the act since its enactment in 2010 has been far from smooth.
However, to imagine otherwise would have been unrealistic, given the magnitude of the problem
which has resulted from years of state neglect. In this context, it is important to recognise that the
implementation of the act has not been uniform across states. While a few states are still lagging
behind, a few have shown tremendous progress, reflecting the “do-ability” of the act’s provisions
given a conducive atmosphere, requisite resources, and strong political will. There have been a
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few significant but mixed achievements. As per District Information System for Education (DISE)
(2015-16) data, the gross enrolment ratio (GER) of children was 99.21% at the primary level and
92.81% at the upper primary level, whereas the net enrolment ratio (NER) was 91.64% at the
primary and 90.09% at the upper primary levels. While this signals positive improvement, it must
be noted that even though the issue of access is critical, the nature of access and quality of
learning experiences provided in these spaces is of far greater relevance and social significance.
Various assessment surveys have repeatedly documented the decline in the learning levels of
children studying across all schools, but mainly government ones. Besides, pedagogic processes
are far from satisfactory and there is little adherence to either the National Curriculum Framework
2005 or CCE framework of assessment, which are two of the most progressive measures to
reconceptualise and reimagine what was essentially a rote-based education system.

There has been some improvement in the total number of primary and upper primary
schools and in infrastructure like drinking water facilities, playgrounds, and girls’ toilets. As per
DISE 2014-15, 96.06% elementary schools had drinking water facilities, 92.03% had functional
toilets for boys, and 92.54% had functional toilets for girls. However, one cannot be sure of the
extent and manner to which this has been achieved across all schools and states. Besides this,
40% of schools do not have playgrounds and more than 20% do not have libraries.

Thirty-two states report having instituted monitoring bodies to oversee the implementation

of the act. The National Commission for Protection of Child Rights (NCPCR) was set up as an
independent body by the Ministry of Human Resource Development (MHRD) to monitor its
implementation. However, this does not mean that it functions smoothly and efficiently, since it
has neither the mandate nor the requisite resources. Itis reported that 59% (4,881) of complaints
were not addressed till January 2017 (RtE Forum 2016-17). State Commissions for Protection
of Child Rights (SCPCRS) have been set up in some states, but where they exist, they are
managed by meagre staff and are not completely free of government interference. A better marker
of their effectiveness would be to examine whether these bodies have penalised any government
official or body. That said, there are a few positive stories. Madhya Pradesh and Odisha have
executed innovative measures such as toll-free numbers for redressing grievances, and Odisha
has evolved a system of tracking child participation and providing information on the functioning
of schools through its educational portal, which is updated fairly regularly.
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Glaring Bottlenecks

Besides the fact that the timelines have clearly not been adhered to, there are several
other fronts on which the implementation of the act is floundering. The latest DISE data show that
only 9.54% schools in India are fully compliant with RtE norms concerning infrastructure and
teacher availability; 21 states are below the national average. There are some areas in which
action has been particularly slow or misguided.

There is a strong correlation between the social backgrounds of children and their
experiences in the Indian education system. According to Desai et al (2010), there is a stark
social disparity in education, which impacts enrolment and dropout rates. Dalit, Adivasi, and
Muslim children are far less likely to enrol in schools and slightly more likely to drop out. Thus,
while 94% of children from forward castes and 96% of children from other religious groups were
enrolled, the figures for Dalits, Adivasis, and Muslims were 83%, 77%, and 76%, respectively.
Research studies and reports also show that their experiences in school are laced with instances
of physical and symbolic violence.

There is still a huge population of children who remain outside the formal school system.
There are gross discrepancies in the data reported by different agencies regarding this category
of children. According to MHRD Survey 2014, there are six million children outside the formal
school system; as per Census 2011, the figure is 38 million. Even among those enrolled, a sizeable
proportion is likely to drop out before completing their elementary education. While these are
the figures reported one can imagine the number of cases that go unnoticed and are not registered.
These children essentially come from the poorer and marginalised sections of society particularly,
street children, child labourers children living in conflict zones; and differently abled children.

There are no data available on the number of children from marginalised communities
who have been given special trainings-as envisioned in the act-and have actually gained entry
into formal schools.

One of the primary reasons why the RtE Act has failed to achieve its goals is that there
are no dedicated financial resources for its implementation. Even when the act was passed, it
was notaccompanied by a financial memorandum to ensure the availability of the requisite financial
resources for its implementation. Additionally, budgetary allocations to the Sarva Shiksha Abhiyan
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(SSA), the primary body for implementing the act, have witnessed a gradual decline (from
% 23,873 crore in 2012-13 to X 22,500 crore in 2015-16). The allocation of 6% of India’s
gross domestic product (GDP) to education, as proposed by the Kothari Commission, remains
a distant dream, and actual allocation has stagnated at 3.5%. While on the one hand, there are
limited funds, on the other, these funds remain underutilised. The Comptroller and Auditor General
(CAQG), inaperformance audit that was tabled recently in Parliament, stated that “governments/
state implementing societies were consistently unable to utilise the funds.” This underutilisation
ranged from 21%-41% between 2010-11 and 2015-16. The state governments have failed to
utilise over X 87,000 crore of the allocated corpus in the first six years of the act, affecting the
effectiveness of RtE.

The RtE Forum opines that the flow of funds gets further delayed due to the lack of
accounting staff and the non- computerisation of systems, leading to the underutilisation of funds
by the SSA. Within the allocated budget, a large proportion of resources is devoted to schools
such as Navodaya Vidyalaya, Sarovodaya Vidyalaya, and Kendriya Vidyalaya (KV). While the
first two were set up as “model” schools for meritorious students, KVs cater to children of
central government employees. In these schools, the expenditure per child is far above that in
other schools, legitimising a graded public education system that treats students differently in light
of their differing social positions.

Not only is the professional morale of the teaching community at an all-time low, but
there is a significant shortage of even this withering teaching cadre. A substantial number of
schools still have only one teacher, which negatively affects the PTR. There are delays in teacher
appointment and deployment. They are often appointed on a contractual basis, and more than
half a million teachers are underqualified as per RtE norms; these underqualified teachers are
mostly concentrated in low-performance states such as Uttar Pradesh, Bihar, West Bengal,
Assam, Odisha, Chattisgarh, and Madhya Pradesh.. Their service conditions are poor and their
salaries are often delayed. Moreover, they are saddled with administrative work beyond school
hours, reducing the time they actually spend on academic tasks with children in the classroom.

Seven years after the commencement of the RtE Act, a shortage of 9.4 lakh trained
teachers has been reported in government schools (5.86 lakh in pri- mary schools and 3.5 lakh
in upper primary schools). Around 8.3% (96,000) primary schools have only one teacher. Although
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the SSA has sanctioned 19.8 lakh teaching posts up till 2012-13, only just over 15 lakh teachers
have been recruited as of 2014. The process for hiring teachers is time consuming and litigation
in courts also frequently holds up the appointment process. According to DISE (2015-16), only
80.31% teachers were professionally trained. Needless to say, this is the most fundamental
obstacle to realising the RtE in the spirit in which it was envisaged.

Private Exemption

The private school lobby has always been more interested in protecting its own interests
and has demanded exemption from RtE norms. Although regulations concerning private schools
have been tightened in a few states, there is no national mechanism for ensuring compliance with
RtE norms in private schools. The private school lobby is fiercely contesting the reservation of
25% of seats for children from economically weaker sections (EWS) in private schools. They
are also seeking exemption from the minimum infrastructural requirements laid out in the RtE Act
on the grounds that despite not being able to adhere to these norms, they provide quality education
to poor children.

Linguistic and religious minority institutions (both aided and unaided), seeking refuge in
their constitutional rights, have managed to keep themselves out of the purview of the act through
a legal pronouncement. Allegedly, a large number of litigations concerning the act have been to
not enforce the law rather than the other way around.

The act recognises parents and the community as important stakeholders in their children’s
education and has vested them with some powers. The first step is the formation of the SMC.
However, the constitution of SMCs is plagued with several problems-a lack of awareness and
clarity around roles, a lack of funds, the absence of competence and training to prepare school
development plans (SDPS), and most importantly, the lack of the autonomy and ability to question
school authorities.

In 2015-16, all states reported the existence of SMCs in 95% of schools. Allegedly,
most of them existed only on paper; where they did exist, they did not prepare SDPS and did not
get the grants their schools required. Since there is no homogeneous community of parents across
India, their position and ability to impact the functioning of schools is influenced vis-a-vis their
status in society. It would be naive to view all parents through the same lens and regard the
constitution of SMCs as a sign of empowerment.
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In consonance with the belief that failing children by holding them back in school promotes
learning, the central government and states have done away with one of the most progressive
provisions of the RtE, that is, non-detention policy (NDP), which upheld the child’s right to stay
on in school through Class 8 (this provision has now been reframed to include children up to
Class 5). The provision was mistakenly interpreted as abolishing assessments and allowing children
to automatically pass from one class to the next, resulting in very little learning. The whole idea of
failing or detaining a child in the existing class is antithetical to the act’s vision of ensuring a stress-
free learning environment for children for eight years. Research shows that the deleterious impact
of the pass- fail detention policy on children’s motivation to stay in school is pushing them out of
the system. To add insult to injury, board exams are now back with a vengeance, and as early as
in Class 5.

Added to the problem of declining enrolments in government schools over the past few
years, there have been mass closures of schools in a few states. Around 18,000 schools were
initially closed or merged by the Rajasthan government; in Maharashtra, the figure was 13,000
in 2014. In some urban areas, government schools were closed despite catering to a good
number of children - the cost of the land on which the schools were built had increased over time
and the land mafia wanted to acquire it (RtE Forum 2016-17).

Arecent study reports that in Telangana, schools declaring zero enrolment or which had
fewer than 20 students were closed down. This led to the closure of 458 government schools
by January 2016. The Odisha government closed 165 schools with five children or fewer. In
the second phase, it is planning to close schools with 10 children or fewer. Apparently, enrolment
norms were not being strictly followed, and in some places like Odisha and Rajasthan, many
schools were being arbitrarily closed down, impacting a large number of girls and poor children
(Raoetal 2017). Sucha policy, when followed indiscriminately, leads to several children dropping
out of schools and the establishment of low cost private schools that operate mainly by recruiting
underpaid and under- qualified contractual teachers, thus creating a further schism in the quality
of education imparted to poor children.

The Indian state, which opened itself to privatisation, liberalisation, and globalisation in
the early 1990s, contrary to the central tenet of the act, continues to reduce its responsibility in
the social sector and invites the private lobby to either partner with it or take over its responsibilities.
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Quite a few states have entered into a public-private partnership, where the management of
public schools is handed over to private players. Subsequently, more teachers have moved to
the private sector, and there has been a decrease in the appointment of public school teachers.
Presently, low-cost private schools are portrayed as providers of quality education to poor
children, who are apparently disillusioned with government schools and do not want to continue
inthem. Researchers in the field are fiercely contesting the validity of this claim. Arecent longitudinal
study conducted by the Azim Premji Foundation in Andhra Pradesh stated that, contrary to
general perception, private schools that charge fees are unable to ensure better learning for
children from disadvantaged communities as compared to government schools.

Itis unrealistic to believe that the private sector can either assume responsibility or be
held legally responsible for universalising education. Wherever education has been universalised,
it has been done by publicly-funded and state run schools (Green 1990) and not through profit-
making private or philanthropic initiatives.

What Next ?

I will not end this article with recommendations, as academics and civil society
organisations have been shouting themselves hoarse for the past couple of years about what
needs to be done to universalise elementary education. There is little rocket science involved in
identifying and removing challenges surrounding the implementation of the act. All it requires is
strong political will, effective delivery and monitoring mechanisms, and most importantly, clearly
earmarked financial resources. The Indian state has to give education the utmost priority and
regard it as an absolutely non-negotiable entitlement of children. Additionally, what may perhaps
be required is strengthening (not replacing) the public education system by launching a massive
public movement, urging the state to take complete ownership of implementing this act withina
constitutionally prescribed time frame.

Economic & Political Weekly,
5August, 2017
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Ressentiment and Its Possible Futures
(A review of the book ‘Benoy Kumar Sarkar : Restoring the Nation
to the World’ by Satadru Sen)
Dwaipayan Sen

Arguably one of the most important social scientists of his generation, Benoy Kumar
Sarkar (1887-1949) is a figure nonetheless comparatively understudied in modern Indian
intellectual history. He is perhaps best known for his internationalism and cosmopolitan convictions
in an epoch of culturally homogeneous visions of nationalism, and his support for, if not espousal
of, fascist means and politics. Satadru Sen’s critical and timely study of Sarkar’s thought on
India’s nationhood offers a compelling and concise introduction to this remarkable scholarly
persona, and situates his life’s work and vision for India in a global context of late19™ and 20"
century intellectual and political developments. In Sen’s reading, Sarkar articulated a concept of
the Indian people that drew from cosmopolitan as well as volkisch ‘imperatives, straddling, as it
were, these seemingly contradictory impulses. The study contributes to a growing body of
biographical-historical scholarship framed as an exploration of possibilities foregone and forgotten,
and is thus well-suited to the “Pathfinders” series in which it appears. Alongside a growing body
of literature, it suggests the resolutely global coordinates of Indian nationalist thought and selfhood.

Sen gives prominence to three over- arching themes distilled from Sarkar’s expansive
and multilingual ouvre that informed his views on the kind of state and citizen that ought to
emerge after the demise of colonial rule: the project of opposing, rather than reinforcing, Orientalist
narratives of difference; what he terms “restoring the nation to the world,” the subtitle of the
book; and the transformation of the individual to produce a new citizenry, self-aware of their
location in the world and the unavoidable necessity of violence. Sen is perhaps sharpest in his
assessment when he observes that Benoy Kumar Sarkar’s vision of the kind of state most
conducive to racial dignity imbued it with “an obsessive militarism and an acceptance of coercion
that frequently overrode other concerns, such as rights, legality and anti-colonialism itself ”
(pp 3-4). Far from being condemnatory, however, Sen makes the effort to interpret this imagination
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with considerable sympathy, and as uncanny anticipation of what postcolonial statehood would
become. Sarkar is there- fore less an outlier than “an alternative within Indian nationalism,”
whose *“quasifascist tendencies” found unacknowledged expression in the ideology of the modern
Indian state when confronted with resistant communities (p 31). Sen suggests that Sarkar’s
politics of ressentiment (a driving motivation in his thought), the frustrated emasculation underlying
the desire to give whites an inferiority complex, or the easy will to authoritarianism and violence,
were in fact remarkably prescient. In these days of lynch mobs, the book makes for chilling
reading. Sarkar, one imagines, might well have applauded the political ethos and idioms of the
current regime.

Three extended essays, focused on Sarkar’s interlinked engagements with the ideas of
race, Japan, and the state, constitute the core of this account, and are introduced by means of an
extended reflection on the wider conflicts informing such preoccupations. Based primarily ona
substantial selection of his scholarship and public engagements ina number of prominent journals,
Sen impressively interweaves this archive with secondary scholarship on the taggering array of
themes with which Benoy Kumar Sarkar was concerned. Sarkar emerges as a thinker with a
dazzling and worldly range of interlocutors and influences, from Tagore, Bankim, and Haridas
Palit, to Herder, Nietzsche, Hegel, Kautilya, the possibly forged19" century text Sukraniti,
Mazzini, Croce, and Gini, besides countless contemporaries who defined the Indian political
scene: Gandhi, Jinnah, Nehru, Bose, and Savarkar are repeated points of reference. Sen usefully
draws parallels and as importantly, points of departure, from these figures and their political and
ideological motivations. Sarkar is presented as a curious constellation of what may appear to be
inconsistent concerns-at once committed to the radical refusal of colonial difference anticipating,
as it were, postcolonialist sensibilities, while uncomfortably reminiscent of Hindu nationalist
ideology in his conceptualising the problem of the Hindu in India; sharing in the Nehruvian fetish
of the technocratic state; accommodating of Muslims within the “Indian people”; and enamoured
of the militaristic solutions proposed by Subhas Chandra Bose. Sarkar is thus significant, because
he confounds the carefully demarcated lineages and associated habits of Indian nationalist thought.

The first chapter, “An Indian Race,” follows the developments in Sarkar’s imagination of
this concept against the backdrop of the rise of Muslim nationalism. Pitted against the powerful
colonial notion that India hardly constituted a nation, Sarkar shared his generation’s instinct to
challenge such imperialist scorn and reformulated his understanding of race to serve such ideological
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ends. Like some of his contemporaries, he attempted a novel reconciliation-a “tactical slipperiness”-
of the difficulties in working out the possible relationships between “Hindu,” “Muslim,” and “India”
in his idea of the “Indian race” that would increasingly be troubled by the course of political
events. Sen charts the corresponding shift in Sarkar’s understanding of race from culturalist to
biological registers, and suggests the ultimate impossibility of a “racial justice” in the context of
late-colonial India.

Sarkar’s notion of race was informed by the awareness that since miscegenation had
been the norm in history, the belief in racial superiority was “no less a mark of neurosis than the
inferiority-complex prevailing in the slave mentality.” He thus looked on the accelerated social
admixture under colonial rule with both alarm and excitement, as simultaneously containing the
potential for regeneration and degeneration. Sarkar’s “Indian race” embraced the miscegenation
of caste-Hindu, pariah, Muslim, and aborigine, and envisioned its management by the state and
its vanguard. Such considerations were manifest in Sarkar’s conception of the “folk” as integral,
over the course of history, to racial formation itself, linking as it did bhadralok, peasant, and
tribal. The Indian race was thus the product of the proverbial melting pot, a consequence of
diffused and dialogic processes of exchange and democratisation across the nodes of social
hierarchy.

How Muslims figured in this historical imagination distinguished Sarkar sharply from
Savarkar, with whom he otherwise shared a great deal. Sarkar perceived the Muslim role in
India’s history akin to the democratising influence he believed the “folk” exercised on its people.
There was in theory no difficulty on account of religious difference in accommodating them to his
idea of the Indian race. He thus advocated, for instance, that Hindu scholars learn Arabic, and
Muslim scholars learn Sanskrit, in both a nod to his understanding of the precolonial past as well
as a gesture anticipating the emergence of composite selfhood which he took to be an ongoing
pedagogical work. “The Muslimisation of the Hindu as well the Hinduisation of the Muslim ...”
constituted the very bedrock of Indianness. Nonetheless, Satadru Sen shows how Sarkar’s
attempts to view Muslims as integral to India faltered with the rise of the demand for Pakistan
from the 1930s onwards, prompting a retreat to the conservative discourse of “Hindu-Muslim
unity,” and after Partition, to calls for a revised historiography of the medieval to be reinterpreted
now in less sanguine terms. The romanticism that leavened Sarkar’s early 20" century passion
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for Indian racial justice gave way to a sobered liberalism that could not but realise that it was,
after all, a“Hindu” race.
Obsession with Japan

The second chapter, “Wars of the Emasculated,” surveys Sarkar’s qualified fascination
with the idea of Japan and its implications for a wounded Indian male nationalist psyche. As with
countless Bengalis of his generation, Sarkar drew inspiration from Japan as an example of how
Asia could stand up to and challenge Europe. Following their defeat of Russia for instance, “ ...
that manhood-in-the- world came dramatically to the rescue of the castrated-at-home” (p 95).
Yet this was no uncritical enthralment. Sen situates the vicarious pleasures of seeing Europeans
humiliated and defeated by an Asian power alongside Sarkar’s discomfort with Japanese
imperialist aggression within Asia, their sycophancy and mimicry, his witnessing of “anti-Indian
abuse,” and their seeming indifference to his romanticism about Asia.

Simultaneously enamoured and disappointed, Japan offered occasion and foil for Sarkar
to define what an adequate racial justice might look like for India, sharing as it did in the wider
Asian predicament of subjugation to the Western powers. From the vantage of one who perceived
his world and the course of history through the will to vishwashakti and principles of
matsyanyaya, the Indian incapacity to unleash catastrophic violence found compensation in
Japan’s military-industrial exploits. As with the previous chapter however, Sen shows how the
lessons Sarkar drew from World War 11 dramatically tempered his enthusiasm for the militarism
he desired for the Indian nation state-in-making.

Underpinning the obsession with Japan was the peculiar emasculation of the native in
colonial India. As Sen puts it: What made emasculation such an effective curse is that colonialism
in India had generated the desire for organised violence but not the opportunities, even in the age
of revolutionary terrorism. (pp 124-25)

Acurious frustration thus characterised Sarkar’s looking towards Japan, for even as he
remained an inspired apologist-Sen suggests, for instance, that he would have instinctively
understood Justice Radhabinod Pal’s dissenting note at the Tokyo war crimes trials-the gesture
never seemed to have been reciprocated. Rather, Sarkar would have to reckon with the millions
who perished due to the 1943 Bengal famine, ostensibly a consequence of the shortage in food
supplies brought on by the war and Japanese military advance. Sen thus effectively points to the
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deep ambivalence that accompanied the gaze of Indian onlookers; unqualified adulation,”......
the desire to walk in Japanese shoes (with Hindustani hearts) proved unsustainable for nearly all
of them” (p 98).

“ARomance of the State,” the third and final chapter, recalls Ashis Nandy’s collection of
essays with the near-identical title, and pursues related themes by tracing Sarkar’s infatuation
with the state as guarantor of freedom and justice. What kind of state and citizenry did Sarkar
envision in his futurist imagination of independent India? Sen tackles head on the thorny issue of
whether he was indeed a Nazi and/or a fascist, and finds to the contrary that he was a “critic of
fascism, albeita mild one” (p 132). He is keen to show that the potential for the state to lapse into
authoritarianism was a possibility Sarkar appeared willing to entertain, indeed perceived as
necessary. Even as Sarkar desired a state that was inclusive, liberal, and democratic, these
aspirations had, of necessity, to be balanced against the imperative that it identify and manage its
resistant citizens. After all, the role of the state in a democracy” ... held the door open for spaces
of coercion within what was otherwise freedom *.

Sarkar envisioned what he called a demo-despotocracy-a fusion of democracy and
despotism as a modern regime of power- because as a modern regime of power-because he
perceived coercion as intrinsic to the work of the former.  The individual he had in mind remained
adocile citizen, produced through the pedagogy and engineering of the state. Such tendencies,
as well as his ideological affinities with German Romanticism explain his admiration for Nazi
Germany, that “climax of a statecraft in which the state had become fully race-conscious” (p
157). Sarkar embraced eugenics and allied anxieties. with deviancy and defectiveness, approved
of its deployment by a state in service of the nation, and had little to say on what the historian Raul
Hilberg called the “destruction of the European Jews.” Sen explains away Sarkar’s “misreading”
of Germany as a function of his assumption that democracy was compatible with tyranny. His
vision of the nation state was thus “pockmarked with ‘camps’ or states of exception” (p 165). As
Sen pithily concludes: “Racialised freedom goes hand-in-hand with racialised oppression”.

Students of Indian nationalist thought will benefit from reading this slim volume on the
past futures of Benoy Kumar Sarkar. Sen’s is an engaging and provocative interpretation that
pushes back against claims of his fascism articulated most recently by Benjamin Zachariah. At
the same time, it composes a rather less pleasing portrait of Sarkar’s preoccupations than, for
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instance, Manu Goswami’s treatment in The American Historical Review some years prior
(Goswami 2012). Some readers will surely question the re-characterisation of Sarkar as neither
Nazi nor fascist, and may wonder whether Sen has not been much too charitable. Itis not entirely
evident, for instance, whether the mildness of Sarkar’s criticisms of the Reich constitute sufficient
grounds for refutation. While this is to be expected due to the brevity of the study as well as the
chosen methodology and primary-source base, it may also have been useful to contextualise
Sarkar with a richer sense of his biography. We learn relatively little about his personal and
institutional lives and acquaintances and how they moulded his intellectual concerns, nor of how
others saw him. Such thickening could have been opportunity for enhancing the reader’s
appreciation of Sarkar’s varied predicaments, as well as the circumstances of his “forgetting.”
These observations do not compromise my appreciation of this fine and disturbingly suggestive
reflection on Sarkar’s desires for India and its peoples. One cannot help but dwell on the arresting
proposition that he has been, all along our postcolonial decades, an intimate friend.

Economic & Political Weekly,
5 August, 2017
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RESUME OF BUSINESS TRANSACTED DURING
THE 1% SESSION OF THE FIFTEENTH PUNJAB
LEGISLATIVE ASSEMBLY
The 1% Session of newly elected 15" Punjab Legislative Assembly commenced on the
24" March, 2017 and was adjoured sine-die on 29" March, 2017. During the Session, the
House sat for 3 days.
On the opening day i.e. 24" March, 2017, newly elected members took Oath being the
first sitting of the newly constituted Assembly.

Election of Speaker

On 27" March, 2017, Rana Kanwar Pal Singh, has been elected unanimously as Speaker.

Governor’s Address

His Excellency the Governor of Punjab, Shri. V.P. Singh Badnore addressed the House
on 28" March, 2017 at 11.00 A.M. with established convention of playing of the National
Anthem. Discussion on Governor’s Address and Motion of Thanks could not be held due to
paucity of time.

Obituary References

During the session the House mourned the death of the following dignitaries :-
Sardar Surjit Singh Barnala, Ex-Chief Minister;

Sardar Gurdev Singh Badal, Ex-Minister;

Shri Raj Kumar Khurana, Ex-Minister of State;

Sardar Makhan Singh, Ex-MLA;

Shri Ram Lubhaya, EX-MLA;

Shri Rajinderpal Singh Attri, Senior Congress Leader;

Shri Durga Singh, Freedom Fighter;

Shri Malkiat Singh, Freedom Fighter;

Shri Sewa Singh, Freedom Fighter;
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10. Shri. Gurbachan Singh, Freedom Fighter;
11. Shri Rajinder Kumar Alias Guddu, Vice Chairman, S.C. Commission;
12.  Shri Om Puri, Veteran Actor
13.  Sardarni Phulan Rani, Famous Artist;
14, Shri Jasvir Singh, Solidier; and
15. Martyr Jagjit Singh.
Panel of Chairmen
In pursuance of rule 13(1) of the Rules of Proceedure and Conduct of Business in the

Punjab Vidhan Sabha (Punjab Legislative Assembly), the Hon. Speaker announced Panel of
Chairmen, as follows :-

1. Sardar Ajaib Singh Bhatti, MLA

2 Sardar Pargat Singh, MLA

3. Shri Aman Arora, MLA

4 Sardar Gurpartap Singh Wadala, MLA

Financial Business

On 29" March, 2017, Sardar Manpreet Singh Badal, Finance Minister presented to the
House the following :-

i) Supplementary Demands for grants for Expenditure of the Government of Punjab

for the year 2016-17 and these were discussed and voted on the same day. The Demands

were put to the vote of the House and carried.

if) The Punjab Appropriation Bill, 2017 in respect of Supplementary Demands voted

upon and expenditure charged on the consolidated Fund of the State of Punjab was

introduced and passed on the same day.
iii) The Vote-on-Account Budget for the year 2017-18 (for three months i.e. April, May

and June, 2017) was presented to the House and discussed and voted upon on the same
day on the Motion moved by the Finance Minister that Vote-on-Account for the three
months (viz. April, May and June, 2017) as in the schedule be taken into consideration at
once and passed.
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iv) The Punjab Appropriation (Mote-on-Account) Bill, 2017 in respect of Vote-on-

Account for three months i.e. April, May and June, 2017, was introduced and passed on
the same day.

Legislative Business
Only one bill, namely the Punjab Law Officers (Engagement) Bill, 2017 was introduced and
passed by the House on 29" March, 2017.
The House was prorogued by His Excellency, the Governor of Punjab on the 17" April, 2017,
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