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In Search of Non-tangential Premises
The Surrogacy (Regulation) Bill, 2016
Pragna Paramita Mondal, Achin Chakraborty

The much anticipated Surrogacy (Regulation) Bill (SRB), 2016 comes as a classic case
of deferral, haste and halt, as a disavowal of existing norms that has raised more questions than
resolved in its wake. Sure, it marks the government’s maiden, and therefore commendable,
effort to separate the legal discourse on surrogacy from the broad sphere’ of assisted reproductive
technology (ART) in the country. But the picture that resurfaces in its wake is bewildering, as the
insistence on reforms in surrogacy practices in India has been placated with an embargo on its
commercial variety. Equally bemusing is the sole sanction of the altruistic category in surrogacy
which, according to its Indian version, shall strictly be defined as a kind of exclusive “kinship
surrogacy.””

Given the large contrasts in the realities and motivations of principal stakeholders, the
issue of legitimising rights and freedom(s) in commercial surrogacy in India has always been
under constraint, with successive attempts at its regulation being made since 2008. However,
existing legal-ethical reasoning stands challenged in the face of the SRB’S overhaul of preceding
legislative narratives on the viability of best practices that could have determined commercial
surrogacy in India. Consequently, an absolute ban is proposed as the justification to eliminate
isolated, misconstrued or dispersed outcomes in commercial surrogacy, that might have transpired
within an operational vacuumand in the absence of an act proper (that is, an Assisted Reproductive
Technology Regulation] Act or a Surrogacy [Regulation] Act per se as opposed to the ART
[Regulation] Bill), when procedures, participants and the resulting contracts were not bound by
the condition of legal enforceability. In fact, it would be a terrible oversight to underestimate the
corrective capacity of a self-contained legal mechanism that could have focused on commercial
surrogacy from a different and a more robust vantage point.

A deeper inquiry into the so-called commercialisation of the surrogacy industry through

surveys and studies (of which there is a serious dearth) could have provided the much-needed
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input to a rational policy design. And this points to the fact that at the level of policy formulation,
an erasure may not be the best way to address a hiatus. So, is the ban on commercial surrogacy
essential, well-timed and inevitable? Or does it follow from a context that is yet to be methodically
and statistically analysed? Does it, therefore, also suggest that the question concerning the “dignity
of womanhood” or the role of women (“poor Indian women”) was never quite settled upon as
legal institutions measured out societal needs in relation to scientific innovations over the span of
a decade ?
In Response to the PIL

The SRB reflects the objectives mentioned in the public interest litigation (PIL) filed by
Jayashree Wad in the Supreme Court in January 2015. The PIL solicited a ban on commercial
surrogacy based on a delineation of the following discrepancies: (i) the degeneration of motherhood
as awomb-renting business and the easy availability of poor Indian women as surrogates at one-
third or one-fifth of the prices offered in other nations; (ii) the disadvantaged, marginalised socio-
economic condition of the surrogate mothers; (iii) their lack of information and understanding of
the surrogacy agreement; (iv) their absence of consent and the prevalence of economic coercion
as being the motivating factor in surrogacy; and (v) the financial gains made by doctors, hospitals
and the institutions involved that take undue advantage of the woman’s marginalised socio-economic

condition.

It may be apparent from the nature of the objections raised in the PIL that they were in
dire need of remedial measures in order to be countered in places of sporadic occurrence. To
follow suit from such unilateral charges, however; suggests an extreme move and rules out the
possibility of systemic readjustments in commercial surrogacy in India. This litigation has been
responded to by three pleas of intervention filed respectively in the Supreme Court by medical
bodies (jointly by the Indian Society for Third Party Assisted Reproduction; Indian Society for
Assisted Reproduction; the Federation of Obstetric and Gynaecological Societies of India; Indian
Medical Association), a group of surrogates from Delhi, Gujarat and other states, and overseas
citizens of India. But the call has so far been unheeded as it is evident from the latest legislation on
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surrogacy in India. Therefore, the representativeness of the concerned “moral agent” holding
sway upon the process that culminates in the bill is rather questionable. There is a need for more
participative decision-making in issues that involve the reproductive rights of citizens or the

reproductive autonomy of women engaged as surrogates.
Commercial Surrogates

By and large, the announcement of the new bill has been discussed around the elements
of deprivation (or discrimination) facing some potential seekers of surrogacy, namely single parents,
live-in couples, same-sex partners and even, foreign commissioning parents. Their eligibility has
also been considered vis-a-vis the standards and norms put into practice for adoptive parents
under the Hindu Adoptions and Maintenance Act, 1956 or the Guardians and Wards Act, 1890.
Itis fundamental, however, to include the commercial surrogates in the debate on surrogacy and
their perceptions of itas a “job,” an “opportunity” that once was but would no longer legally exist
following the implementation of the SRB. Their outright exclusion in the deliberations that decide
the predicament of surrogacy within the country, in fact, reinforces their disposability, lack of
privilege, and ultimate “loss of dignity” that the SRB proclaims it tries to resist. After 14 years of
legal commercial surrogacy in the country, how can we displace these women and their services
overnight? There is a need to identify which part of this market is actually objectionable. Is it only
the surrogates who bring the commercial aspect to the surrogacy market, so that their elimination
would end popular scruples over the privatisation of reproduction? During the field research
conducted by one of the authors on surrogacy in Kolkata and its suburbs, Pallabi Dutta, a
supervisor and facilitator in commercial surrogacy, associated with a care service provider

company in Bhawanipur, Kolkata, had once remarked:

But for these women, the technology would not have been what it is
today. ART is a complex process and what works for one, may not work for the
other. I’m not a technical person but I’ve observed how, with our surrogates,

doctors have to constantly rely on their judgment and instincts for innovation and
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improvisations within standard norms. Everything adds onto it (the science). These

surrogates have come forward and made it possible. (Personal interview 2016,

emphasis added)

This is, of course, not to whisk insights into the interdependence of technology and human
subjects and the latter’s contribution to scientific trials or the ethical positions that emerge thereof, but
to emphasise the reference to “these women” -to the class and socio-economic relations or the need-
based calculations that determine the entry of such women into commercial surrogacy in the absence
of more remunerative life choices. Choice is a key aspect in this regard and our interactions with the
surrogates have informed us to better not presume or resent the paradox of choices they make. They
have occasionally spoken of the uncomely circumstances of their lives leading up to their present
choice. But their narratives were seldom laced with a sense of victimhood and were rather interspersed
with a feeling of agency that may be understood as being limited, notional and understated in its own
way but not without value or merit on the surrogates’ part:

Of course I haven’t shared it with my relatives; they would not understand.

But at least, I’m into something respectable ... I’m doing good for the couple

and I’m doing it for my children. The money is more than what their father can

make (as a driver). He grows impatient at times, but I tell him that it’s only a

matter of a few months. And then we are free to live our life. (Personal interview

2016)

I live with my mother-in-law and my five year-old son. Amonth ago, my
husband moved out with another woman. He was never really good at anything

and had to do odd jobs to run the family. Now, my sonis my sole responsibility.

But that doesn’t scare me. I’am glad that | had set aside the money that | got out

surrogacy for my own boy through good schools and colleges even though |

work as a domestic help now. (Personal interview 2016)

It’s a hard life. My husband works as a zari worker in Punjab and |

talked him into it. My daughter doesn’t know what this surrogacy is. I’ve left her
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with my mother and my in-laws think 1I’m at her place too. I’ll not
do this for the second time. But I’ve plans to buy a small plot of land with some
money and to save the rest for my daughter’s marriage. She is 10 now and soon
it will be time to marry her off. (Personal interview 2015)

Commercial vs Altruistic

It is important to note why so many of “these” women have had the scope to offer
themselves as commercial surrogates when the altruistic mode (that had always been legally
permissible) or “kinship surrogacy” (where relatives were taken as surrogates) would have
been a more convenient proposition for the intended parents, both financially as well as logistically.
In other words, why was commercial surrogacy so popular and widespread among domestic
commissioning couples and altruistic surrogacy never quite enthusiastically practised?

Most of the in vitro fertilisation (IVF) practitioners interviewed during the research
suggested that they encountered around 2% cases in altruistic surrogacy, the rest having primarily
involved commercial surrogates. Altruistic surrogacy is not done in lieu of monetary compensation.
It may engage a friend, a relative or awoman previously unknown to the commissioning parents
but commonly includes the first two groups of individuals. It should be distinguished from traditional
surrogacy, the one that takes a surrogate not merely as a gestational carrier but also as the
contributing genetic parent of the child, and which mayor may not be concluded in terms of
money, gifts or other forms of rewards.

It was commonly acknowledged during the interviews at the clinics that there remains a
general apathy among intended parents towards accepting a family member as the surrogate.
This apathy is informed by the recipients’ anxiety over social taboos and the probable adverse
psychosocial impacts that the child may incur due to such a disclosure. Interestingly, the crisis in
social recognition in the case of commercial surrogacy is observed not only among the uneducated
or illiterate surrogates but more so, among the well-off commissioning parents. This concern was
overtly expressed by Jayanta Sinha, a government official and a commissioning father to twin

babies through commercial surrogacy, in the course of a personal interview (2015):
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Itis too early to even think of any such thing. | was not sure of how my
acquaintances would react to this information about our surrogacy and I cannot
think of what the children would feel if they come to know about it after they’ve
grown up. We’re not very inclined to tell them either. It’s beyond my capacity to

imagine at this moment what would be in the best interest of my children.

The other reason cited by many commissioning couples was their reluctance to strike up
a note of obligation with any of their relations so far as their private decisions regarding family
planning were concerned. Contrary to this position, collaboration and convenience were presented
as the reasons for altruistic surrogacy by Janki Dwivedi of Bihar. After repeated attempts in
Patna with Mansi, her sister, as the surrogate, she had come over to an infertility hospital in Salt
Lake City to give ita third and a final try. She retorts,

My family asked her to do it and she agreed. We cannot stay here in
Kalkatta. It would be easy to take care of her at home and to keep up with the
pregnancy as instructed by our doctor. (Personal interview 2015)

Altruistic surrogacy, understood as kinship surrogacy in the present context, may also
not be encouraged as being the norm because it offers limited options in terms of medical eligibility
inthird-party reproduction. All the IVVF specialists interviewed extensively during the field research
agreed that reproductive health was conceptually different from .general health and surrogate
pregnancy was certainly not similar to a natural pregnancy. Even a woman or a female relative
having a history of successful live births may not be found to qualify as a surrogate if the hormonal
injections fail to induce pregnancy or, for example, the endometrial lining does not build up
sufficiently to receive the embryo. There may be analogous complications in surrogate pregnancy
and eligibility therefore cannot be determined depending on the willingness of the surrogate or a
relative who chooses to become one. This leads us to consider the premise that conforming to
exclusive kinship-based structures may not be always possible so far as medical procedures in
surrogacy and artificial reproduction are concerned. This is also realisable in the principles that
control all forms of donation in blood, organs, tissue, gametes or even breast milk and their distribution

that is based on necessity and compatibility rather than on in-group relational parameters.
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Whether altruism-which presumably indicates a non-exploitative and equal exchange
between the two parties-enhances the qualitative merit of the interpersonal relationship between
the surrogate and the commissioning parents is also not to be definitively ascertained. This may
be inferred from the findings of a study conducted by a team of researchers among 42 couples in
the United Kingdom (UK). It refers to issues regarding the varying levels of association and
attendant problems of familiarisation among the surrogates and intended parents, not with standing
these being cases of altruistic surrogacy. It points out the element of “forced friendship” between
parties previously unknown to each other, or the possibility of coercion that a friend or a relative
might face in acting as a surrogate. The British Medical Association (1996) also confirms such
dilemmain its observation that, even in altruistic surrogacy, the complicity to maintain contact
between parties after the delivery of the surrogate child may selectively benefit some but may not
be universally desired by all. For instance, the occurrence and the reasons of disclosure may also
vary accordingly and the studied sample indicates that 48% of the couples suggestively “had no
choice but to tell” friends and relatives about the surrogacy arrangement considering the practical
difficulties in concealment.

At this point it may be asked, therefore, why altruism should be given greater leverage
than mutualism in surrogacy arrangements. A relevant reference might also be made here to the
Israeli law on surrogacy (1996), which despite its own reservations and complexities, strictly
forbids the induction of a surrogate who is related or known to the commissioning couple in
order to purposively avoid imbalances within the family and the potential pressures on relatives

to become surrogates.

Perils of Stand-alone Altruism
The social and moral dynamics of “altruism,” thus, need to be questioned with relation to
the “womb” which, to use Karl Polanyi’s (1944: 71-80) formulation, may be deemed as a “fictitious
commodity” or acommodity not in the economic sense of the term. The concept of “giving” asan
altruistic gesture that involves no expectations of moral or financial reward generally opens up
discussions on the gift/Market divide that has been indicated by Richard Titmuss (1970) in his
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deliberation on the unpaid, voluntary nature of blood donation in the UK. Titmuss’sargumentin
defence of the practice of blood donations as opposed to market transactions in blood was that market-
driven accumulation of blood would compromise the “right to give” through an interference with self-
interest calculations and dismantle the system of values on which altruistic donation was based.

Kenneth Arrow (1972) accepted the moral superiority of the unpaid system and trust-
based claims that would induce “giving” in the nature of altruism, but maintained that a combination
of market and giving was by no means provocative or derogatory to the altruistic intent. Robert
Solow (1971) also identified the pragmatism in using blood both given and sold and was in favour
of assessing the institutional influences on the motivations of donors. Accordingly, he suggested
that a study conducted during a blood donation programme in Harvard University proved in no
way that students who abstained from giving blood were concerned with the provision of selling
their blood for money. In fact, studies on the supply demand aspect of blood/human organs
have- emphasised the need for complementary profit-based systems in blood/organ collection
and the role of social constructions in determining the institutional facilitation of “giving” .

What can be derived from this crucial discourse on the optimal organisation and ethical
implications of mobilising essential medical components such as blood, organs, or womb and
gametes, for example, as pertains to our discussion, is that a well-regulated market in such
resources should be made available alongside altruistic alternatives, if a crisis in the policy on
industry-based, technology-aided reproductive solutions is to be avoided.

Interestingly, the idea of altruism that has been floating around in connection with surrogacy
would make an unanticipated turn if we take a departure from the philosophical discourse and
focus on its implications in the biological sciences. For instance, in reproductive biology, altruism
may refer to the “loss” of individual fitness of the donor (or the giver in the Titmussian sense) in an
effort to ensure the well-being or fitness of the recipient. This concept of altruism is lodged within
the ideas of kin selection and finds a further ramification in the theory of reciprocal altruism.
Reciprocal altruism argues that an individual might engage in an altruistic act if there was a high

probabilistic expectation of being helped by the recipient at some later stage. The purpose of
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introducing these concepts to fold the discussion on altruism in surrogacy is to point to the fact
that the altruistic project in intimate bilateral (and biological) exchanges involving procreation,
can possibly imbibe some characteristics of natural altruism, where the elements of “individual
loss” or commensurate “reciprocity” are bound to further problematise outcomes in surrogacy
arrangements. “Individual loss,” in this case, may result in a “close female relative” committing to
surrogacy in the manner of a thankless engagement or an onus upon a woman that explains a
preposterous double-bind in reproduction and its social pressures of giving birth on behalf of a
less fortunate relation (the margin of reproductive obligation being amplified from the self to the
family). Whereas “reciprocity” can spell equally disastrous consequences, in terms of futuristic
expectations and gratification of hierarchical structures within the family.

For instance, Rama Sarkar, another supervisor in surrogacy agreements tries to indicate
the irrevocable mishandling of the ownership and relational questions within the ambit of the
family, when she says:

People often talk of the possibility of surrogate children having to fight

their kins and siblings in property disputes. And now, what if two sets of parents

who belong to the same family competitively assert their claims upon one single

child born out of altruistic surrogacy and the child is then forced to choose

between them or to distribute their expected returns of old age in an unpalatable

way? It would be too confusing for the child.(Personal interview 2016)

Recently, the Parliamentary Standing Committee on Health and Family Welfare (2017)
has scrutinised the SRB in its One Hundred Second Report and suggested that altruistic surrogacy in
the Indian context “is far removed from the ground realities” and could facilitate “forced labour”
within the family. It has, therefore, stated that altruism cannot be validated on assumptions of
moralistic behaviour and choices in complete disregard of the bases of scientific necessities.
Accordingly, the committee recommended that the word “altruistic” be replaced with
“compensated” and an appropriate regime of payment and compensation to the surrogate be

devised.
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Relativity of Repugnancy

Why are some transactions objected to by people who do not themselves engage in
those transactions and therefore, experience no direct harm? This is hard to answer. The objection
ostensibly comes from a concern for the victim of “exploitation” that is believed to be embedded
inthe allegedly unequal ex- change relationship between the parties involved. The construction of
victim- hood usually rests on a couple of issues, such as an asymmetry of information between
the parties involved regarding the “real” costs and benefits (both monetary and non-monetary) of
the transaction. Even when the victim is fully informed, she is believed to have been constrained
by her circumstances and is believed to have entered into the transaction involuntarily.

Certain notions of exploitation are also invoked repeatedly with regard to one party
(unfairly) receiving a larger share of the net benefit from the transaction. Thus, the discourse
around exploitation and victimhood completely rules out any possibility of mutuality of net benefits.
Objections are also raised by those who believe that it is simply wrong to convert certain things
into commodities, as it hurts their human sensibilities. Thus, a transaction becomes repugnant
when some people want to engage in it and others do not want them to. (Roth 2015)

Interestingly, the degree of repugnance towards a particular kind of transaction varies
over time and space. Kidneys are not bought and sold in the open market in most of the countries
around the world, including India. However, during the Irag-Iran war (1980-88), it was legal to
sell and buy kidneys in Iran, presumably because of the huge demand for kidney replacement to
save lives. At various points of time, different groups may be found raising objections to certain
kinds of transactions world over. Examples vary from selling and buying alcohol to same sex
marriage, from selling and buying beef to accepting interest on loans. Even in the same country,
the degree of repugnance to the contentious transaction may vary from one region to another. In
the United States, for instance, commercial surrogacy is fully legal in California, Florida and
several other states, but not in New York and some other states.

Surrogacy sans the ‘Commercial’
The debate around the moral feasibility of commercial surrogacy in India has come a

long way and has posited different sets of questions at different points of time. Each of these
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questions has generated fuzzy responses across sociocultural platforms, state organisations and
the medical fraternity to date, as the multidimensionality of this issue continues to frustrate the
search for simplistic solutions. Notional perceptions ahout the practice of commercial surrogacy
per se inevitably follow from the differential understanding of the peripheral realities and ethical
implications of this complex technological innovation, and this process involving human subjects
as social, moral and “economic” entities.

Postthe ART (Regulation) Draft Bill, 2014, the immediate concern was whether commercial
surrogacy in India loosely summed up the arguments regarding the commodification of the female
body in a globalised socioscape. One wonders then if the transnational version of it was merely
aneo-imperialist appropriation of the gestational labour and reproductive assets of the developing
world by the developed. Was it a form of “reproductive slavery” (Rao 2012), a take-over that
blatantly “exploited” a colony of poor, ignorant, and therefore powerless, surrogate mothers?
What did the sole provisioning of commercial surrogacy for married Indian couples imply? Did it
modestly presuppose that exploitation in this case could only be a cross-racial syndrome and
does not qualify as a cross-class phenomenon? Did it authenticate the prioritisation of a particular
variety of need over an artifice of exploitation that addresses a familiar “home-grown for the
home crowd” situation? Or was it an intervention that suggested through the conflation of technology
and tradition that the Indian surrogate’s body can be engaged only to cater to demands that help
fulfil generic procreative responsibilities in the direction of nation-building?..

Ultimately, the SRB fails to encapsulate within its scope the answers to all of the above
queries. If protectionism had been the call of the hour, the prohibitive sanction in the nature of an
export restriction or this current direction towards an outright abolition, would imply that
commercial surrogacy in its legally-endorsed form was already functioning within the strictures of
moral inculpability. The issue, therefore, was to determine which category of skills, at the level of
policy implementation, would be lawfully outsourced to promote domestic profitability and what
sort of institutional barriers would be inserted to control misuse in the “exploitation” of certain

endogenous skills.
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The export of care work, for instance, had been a consistent trend and Indian caregivers
and nurses often migrated in large numbers to West Asia until March 2015, when the union
government prevented overseas recruitment through private agencies and authorised state agencies
such as the Non-Resident Keralites Affairs Roots, Overseas Development and Employment
Promotion Council and concerned Indian embassies to supervise recruitment procedures of
nurses in almost 18 countries, including the United Arab Emirates, Qatar, Oman, Kuwait, Malaysia,
Libya, Jordan, Yemen, etc. This move substantially checked frauds and recruitment scams but
also reduced the rate of employment of Indian nurses in foreign countries by 75% and this
downsizing forced the Kerala government to rehash the earlier proposal in order to facilitate the
recruitment of nurses from the state across the continent. (George 2016)

Conclusions

The problem lies in identifying the point of inefficiency in the Indian commercial surrogacy
market and the idea of “misuse” that is often naturalised through the politics of prohibition but would
be crucial to its understanding. Does misuse in Indian commercial surrogacy involve a meagre scale
of payment in terms of the enormous valuation of surrogacy services abroad or the Indian surrogate’s
lack of equanimity in control over the instruments of legal and moral arbitration? A precise focus on
these two facets of misuse will explain why the surrogacy contract needs to be explored and
reconsidered. In fact, the perspective on amplifying the efficiency of the bilateral exchange in
commercial surrogacy and enhancing its quality of governance ratifies the consolidation of the legal
contract as a potential tool that can help situate and redefine the surrogate’s agency in a surrogacy
arrangement. But any move towards the reorganisation of the commercial surrogacy market, in
terms of legal mandate, contractual immunity or informational symmetry, has to be preceded by

responsible lawmaking that does not end up being an exercise in evasion or suppression.

Economic & Political Weekly,
7 April, 2018.
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Media And The Higher Judiciary
A.G. Noorani

Chief Justice of India Dipak Misra has been violating this wise counsel which has been
quoted for centuries in admonition or advice. If it is improper to attack counsel’s arguments as
“atrocious” behind their back days after the hearings are over, it is sheer abuse of the judicial
office to deliver a tirade on the media as he did on March 15.

A judge is perfectly entitled to censure, for good reason, a party to a cause before him.
Judicial licence permits him, on occasion, to make remarks of a more general nature. He has
absolutely no right, authority or jurisdiction to deliver a sweeping censure behind the back of the
affected party, without hearing it, and outside the record before him.

A Bench, comprising the Chief Justice and Justices AM. Khanwilkar and
D.Y.Chandrachud, was hearing a petition by a highly respected news portal The Wire. It challenged
the Gujarat High Court’s refusal to quash the complaint of defamation filed against it by Jay Shah,
the son of the Bharatiya J anata Party’s (BJP) president, Amit Shah. The Bench posted the
petition for final disposal on April 12 and directed the magistrate not to hear the defamation case
meanwhile. The Wire claims that it tool, the statistics from the public domain and found that the
turnover of Jay Shah’s company had increased 16,000 times from Rs. 15 lakh to Rs.80 crore
shortly after Narendra Modi became the Prime Minister and Amit Shah, the BJP president. A
plea of justification, if established, is a perfect defence in law. Courts have refused injunctions
against publication once the defendant pleads justification.

In the circumstances, the short issue before the Bench was whether to quash Jay Shah’s
complaint or allow the trial to proceed. It was not concerned with the merits of The Wire’s
allegations. That is for the trial court judge to decide.

Yet, this is what Chief Justice Misra said: “I don’t want to name any particular electronic
media, but the way things have been vilified, it is not responsible journalism.” He did not name

the offender but referred to it while hearing the petition.
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The Chief Justice observed: “The electronic media and websites require to be extremely
careful. However, question of gagging the media does not come at all. I have myself rebuffed all
attempts to gag the media, but we do expect the media, especially electronic media, to become
more responsible. They cannot publish anything only because they have some websites.

Itis not the culture of journalism to write anything and get away with it only because it is
published on a website. Are they free to write anything? What they write sometimes is sheer
contempt of court. You cannot reproduce, anything that comes to your heart and mind. There has
to be some basis”.

That, surely, is for readers to judge. The courts come in only if the law is violated. The
repeated mention of “website” is most unfortunate. What effect will these observations have on
the mind of the magistrate? Note in context the Chief Justice’s denial (“I don’t want to name any
particular electronic media”). His disclaimer “his remarks were not in any way connected to the
case being heard” makes matters worse still. Why, then, did he embark on this gratuitous sermon
at such length and of so sweeping a character with all the consequences of prejudice to The
Wire? What was the provocation? The judge’s seat is not a bully pulpit for a judge to embark on
such an exercise at a critical stage of the proceedings while admitting its irrelevance to the case in
hand. Is there any precedent in any apex court the world over for such a tirade by a judge and
one admittedly unrelated to the case before him? Some have a wrong notion of the press; the
failing affects judges, Ministers and politicians. It is not a poor country cousin to be scolded at
whim. Itis the Fourth Estate, equal to the other three- executive, legislature and the judiciary.
The judiciary lays down the law; the executive enforces it. The legislature makes laws. The press
has a right and a duty to keep a vigil on all three. Sermons to be “constructive” imply- overlook
our destructive acts and politely suggest reform.

Edmund Burke said that “there were Three Estates in Parliament; but, in the Reporters’

Gallery yonder, there sat a Fourth Estate, more important far than they all”. Decades later,
Thomas Babington Macaulay wrote: “The gallery in which the reporters sit has become a fourth

estate of the realm.”. Shimon Shetreat’s Judges on Trial (1977) is an acclaimed classic. He wrote:
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“The press plays an important role in checking judicial behaviour, as vividly described by Lord
Denning: ‘In every court in England you will, I believe, find a newspaper reporter ... He notes all
that goes on and makes a fair and accurate report of it ... He is, I verily believe, the watchdog of
justice ... He [the judge] will be more anxious to give a correct decision if he knows that his
reasons must justify themselves at the bar of public opinion.... If there is any misconduct on [his]
part, any bias or prejudice, there is a reporter to keep an eye on him.’

“The importance of the press in the checking of judicial conduct cannot be exaggerated. Itis
to be noted that only the press constantly and publicly criticises judicial conduct”. Legislators are
restricted.

SURROGATE FOR THE PUBLIC

Judicial rulings recognise the press status and role. The United States Supreme Court
accepted the role of the media as a surrogate of the public in the exercise of its right to be
informed of current events-of its right to know.

A public TV station, KQED, which had exposed abuses in prisons in the San Francisco
Bay area, demanded unfettered access to the Santa Ritajail but secured only a limited right of
access. A fine balance was struck in the governing judgment of Justice Potter Stewart: “Aperson
touring Santa Rita jail can grasp its reality with his own eyes and ears. But if a television reporter
is to convey the jail’s sights and sounds to those who cannot personally visit the place, he must
use camera and sound equipment. In short, terms of access that are reasonably imposed on
individual members of the public may, if they impede effective reporting without sufficient
justification, be unreasonable as applied to journalists who are there to convey to the general
public what the visitors see.”

In 1980, in the famous Richmond Newspapers case,a near-unanimous Supreme Court
upheld the Stewart logic. Chief Justice Berger said: “Instead of acquiring information about trials
by first hand observation or by word of mouth from those who attended, people now acquire it
chiefly through the print and electronic media. In a sense, this validates the media claim of

functioning as surrogates for the public, While media representatives enjoy the same right of

31



—FOCUS

access as the public, they often are provided special seating and priority of entry so that they may
report what people in attendance have seen and heard.”

Inan article in Young India, on September 19, 1929, Mahatma Gandhi sharply censured the
Chief Justice of the Patna High Court for “becoming the framer of a gratuitous indictment against
lawyers and their clients”. Inthe Harijan of April 2, 1940, he censured two English judges of
the Allahabad High Court for making a sweeping generalisation which was wholly unjustified.
“What legal basis had these two judges for the sweeping statement made by them as to the
character of awhole nation? The inference is that in other countries a higher value is placed upon
truth. Now if this was a universally accepted proposition, perhaps the judges would have been
justified in taking legal notice of it. There is, however, not only no such acceptance but experienced
observers have testified that on the whole, greater value is put upon truth in India than elsewhere.
But no judge should be influenced one way or the other by such observations as have no judicial
value. I would go further and say that such observations ought not to be made by any responsible
person, even on political platforms. They can never be proved. But when they are made by
judges they vitiate their judgments and may lead to miscarriage of justice. Be it noted that the
Allahabad judges have made use of their bias in coming to their decision and have thus proved
their incapacity to hold responsible posts.”

Lord Woolf was a highly respected Lord Chief Justice. The Times wrote of him on
March 10,2004, in terms which some judges in India might find shocking: “Lord Woolf cannot
quite make up his mind whether he is a liberal reformer or the shop steward for the only trade
union in this country whose members wear wigs and not hard hats or cloth caps.”

James Dalrymple collected some nine cases of trial judges who made silly or offensive
remarks and wrote of them in The Sunday Times in these scathing terms: “The theory is that
beneath the ludicrous half-a-pound of permed horsehair there should lie a mind free of prejudice
and capable of cool judgment. At best there should be old fashioned common sense. Yet, again
and again, we see glaring examples that this is not the case with some of the judges who control

our courts.
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“Afew are guilty of jarring errors of judgment. Others, through comments of appalling
crassness, seem to affront human reason. From the heights of buffoonery to the dark depths of
gross prejudice, they blurt out their inanities .... Corruption is almost unknown in the brotherhood
of judges, but stupidity, crassness and blatant prejudice-especially against women-are not.”
PUBLIC CONFIDENCE

Itis certainly not an offence in law for the Bar or the press or any person or organisation
to ask a judge to retire. There was a campaign against even the great Lord Denning demanding
his retirement by Afro-Asian barristers. The crucial test is public confidence. As Shetreet wrote:
“Judges could not discharge their functions without complete public confidence. If a judge behaved
in a way which seriously impaired public confidence in him, he would no longer be able to
administer justice and therefore should leave the bench”. Lord Denning held that a judge whose
conduct invited people to ask “who made thee a ruler and judge over us?” should “not be
tolerated on the bench”.

Lord Salmon approvingly quoted the famous Australian case R. vs Nicholls in which
Chief Justice Griffiths said: “I am not prepared to accede to the proposition that an imputation of
want of impartiality to a judge is necessarily a contempt of court. On the contrary, | think that if
any judge of this court or of any other court were to make a public utterance of such character as
to be likely to impair the confidence of the public ... in impartiality of the court .... If it were a fair
comment would, so far from being a contempt of court, be for the public benefit.”. One of the
truly great judges of the Supreme Court, Justice B.K. Mukherjea, held that if specific allegations
were made that a judicial officer had taken bribes or behaved with impropriety, they could be
aired. The judge ruled that “if the allegations were true, obviously it would be to the benefit of the
public to bring these matters into light” (Bathina Ramakrishna Reddy vs State of Madras.

The bench and the press are not adversaries. But “when a judge denounces persons
who are not parties to the case before him, the press is the only means by which they can
publicly vindicate themselves ... The importance of the press to the administration of justice

has frequently been pointed out. In 1969, the Salmon Committee observed that the right to
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criticise judges... may be one of the safeguards which helps to insure their high standard of
performance, and also that the same meticulous care which has always been taken in appointing
them in the past will continue to be taken in future.

“Recognising its importance, the judges have generally cooperated with press. As Lord
Parker, C.J., once said, ‘Courts and press are not rival camps.’ In an address to magistrates,
Lord Hailsham, L.C., gave this advice to the justice: ‘So long as you do not find your private
home invaded or your personal privacy intruded upon do not treat the press as your enemy.
What goes on in court is public property and it is not merely their right but their duty to report and
itis their right and very often their duty to comment. Private justice is almost always a denial of
justice’.” (Shetreet; pages 181-182.)

Like any other institution the press and the TV can be irresponsible. Many of our TV
channels are. But as Chief Justice Warner Burger of the U.S. Supreme Court said in 1974: “A
responsible press is an undoubtedly desirable goal but press responsibility is not mandated by
the Constitution, and, like many other virtues, it cannot be legislated.” Still less, one might add,
fostered by papal edicts by judges.

There is another side to it-the chilling effect on the freedom of the press by expressions of
judicial wrath. In the course of a debate in the House of Lords on the law and the press, many
Lords commended on the apparent impossibility of persuading the newspapers that they are free
to comment on judges, judicial proceedings, judgments and sentences without fear of contempt
and Lord Gardiner, L.C., observed that “unfortunately, the administration of justice in this country
isinsufficiently criticised”.

Shetreet has reservations on this. He asked some lawyers and journalists: “Is the press
afraid to criticise judges?” The answers were generally in the affirmative (although surprisingly
enough, one journalist suggested that the press was not afraid). Equally, the general view was
that, though an improvement has been noticed in recent years, “the press should play a more

active role in criticising judges”.
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Gerald Gardiner, who became Lord Chancellor, edited with A. Martin Law: Reporter
News (1963) which suggested that the press was afraid to criticise judges. In a debate in the
House of Lords on May 25, 1966, Gardiner remarked: “Unfortunately, the administration of
justice inthis country is insufficiently criticised.” In the last half a century the fear has been dispelled.
India adopted the British judicial system and its parliamentary system, in both cases,
shorn of the judicial and political culture. Neither the courts nor the media can afford to cling to

the past. The time is come for both to be honest and fearless.

FRONTLINE,
27 April , 2018.
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Book ReviEw
Mother earth tales
(A Review of the Book ‘Nature, Culture and Gender : Re-reading
the folktale’ : by P.Mary Vidya Porselvi)
Swarnalatha Rangarajan

The book Nature, Culture and Gender: Rereading the folktale (2016) by P.Mary Vidya
Porselvi isa rich compendium of Gaia-centric folk tales that interweave holistic eco-feminist
perspectives using the methodology of narrative scholarship. The book helps the reader make
the connection between women and ecology and brings home the truth of Judith Plant’s powerful
observation: “The rape of the earth, in an its forms, becomes a metaphor for the rape of the
woman, inall its many guises. In layer after layer, a truly sick society is revealed, a society of
alienated relationships all linked to a rationalisation that separates ‘man’ from nature”.

The eclectic “mother earth discourses” in this book demonstrate the need for the communal
sharing of stories. To quote eco-critic lan Marshall: “We tell stories because we see sense in the
feminist argument that the personal is the political..... We tell stories because they bring thoughts
and theories back to earth.” The book uses the genre distinctions of ancient Sangam literature-
the aham (inner space/home) and puram (the outer space/world) to classify folk tales. Nature,
Culture and Gender provides alternative ways of looking at folklore discourse and employs the
woman-nature lore as a tool to raise earth-consciousness. In her foreword, the environmental
activist Vandana Shiva observes that this book creates another discourse —richer, non violent,
more diverse and more inclusive. It reclaims the sacred in our daily lives”.

SHARED CONCERNS

Although ecofeminism is a multi-stranded philosophy, Mary Vidya Porselvi defines it
holistically by affirming and valuing woman-nature relationships on the one hand and the nature-
culture continuum on the other. The author recognises shared concerns between women, nature

and other subalternised groups by situating both human and non-human actors in the matrix of an
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enspirited, spiritual earth that is replete with intrinsic values. The book invokes the organic perception
of James Lovelock’s Gaia theory, of the earth as a single organism in which both the organic and
inorganic components function as acomplex, self-regulating mechanism to sustain and further
conditions for life on the planet.

The folk tales in this book are classified under innovative titles such as “Isis Panthea”,
“Amma-I- Appan”, “Her-Meta”, “Athena’s Wit”, “Woody- Woman”, “Vana-Devi”, “Tellus-Ma”,
“Aqua-Stree”, “Aves-Eve” and “Fauna-Fem”. These motifs of the folk tales map a broad spectrum
of the woman-nature relationships. The Isis Panthea tales are creation stories that foreground
woman’s relationship with nature as one that is characterised by a sense of power, contentment
and obedience. The Amma-I-Appan tales emphasise the importance of respecting man and
woman alike in order to cultivate what eco- feminist Carolyn Merchant refers to as “partnership
ethics” -the greatest good for men, women and non-human beings which lies in “mutual living
interdependence” (page 191). The Her-Meta folk tales raise interesting questions about the
silence of women and the implication of woman’s language for the environment. The Athena’s
Wit collection powerfully invokes the triad of Shakthi-Ahimsa- Shanti (power-non-viol- ence-
peace), thereby offering a vision of ademocratic space wherein the environment offers awoman
the right to expression and harmonious relationships. The Annamangai oral tales offer adazzling
variety of perspectives on women who as custodians of food preside over its transformation
from the raw to the cooked stage. There are folk tales that accentuate nurture, sharing and love,
and also other tales that “showcase food as a source of conflict, crisis and a tool of power
politics” (page 89). The Woody-Woman and Vana-Devi tales narrate the close bonds between
trees and women, the common ties they share as agents of nurture and also the ways in which
they are exploited by a patriarchal consumerist society. The mythopoeic imagination embodied in
the folk tales brings to mind non-violent forest conservation movements such as the Chipko
movement in which women were at the forefront.

The Tellus-Ma (“tell- us-rma”) tales voice ecological concerns related to land and the

soil, whereas the Aqua-Stree tales detail women’s self-individuation in the face of obstacles that
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symbolically takes place in the vicinity of a flowing river. These tales talk about the myriad ways
in which women care for life by foregrounding the relationship between women and waterbodies
in natural environments. The Aves-Eve tales celebrate the relationship between women and birds
and affirm the core tenets of the Animal Manifesto propounded by Marc Bekoff, which declares
that all non-human beings have intrinsic value. This chapter contains striking modern-day parables
such as “The Girl Who Understood the Birds” in which the female protagonist, a medium of
Communication between the world of humans and nature, is able to warn others of changes in
weather patterns owing to the expertise she has in the language of birds.

Another folk tale titled **Where Do the Sparrows Live?” draws the reader’s attention to
the disappearance of house sparrows in India as a result of the impact of radiation from ubiquitous
mobile towers. The woman-animal connection is further explored in the Fauna-Fern stories,
which can be read as “parables, fables or allegory, with animal characters representing the world
views and consciousness of the native storytellers” (page 158). These folk tales have a strong
advocacy function and raise powerful questions about reversing anthropocentric world views.
These basic rubrics accentuate what the writer refers to as a “Bhoomi register” - the topical
register that is found in the language of indigenous people when they voice their concern for the
earth. The book connects folk tales horn all over India, incorporates tribal world views and also
does the admirable task of connecting the local with the global.

The alter tales presented in the book offer a cornucopia of world views that question the
invisibilisation of women in a patriarchal society and also discuss women’s concerns ranging
from menstruation, puberty, childbirth to abortion and other issues. However, the reader is also
simultaneously provided the double perspective of the Gaian earth body and is asked to make
the connection between the instrumentalised earth body and the subjugation of the subaltern
classes and inferiorised women.

AHAM-PURAM POETICS
These stories bridge the classical divide between the aham and the puram by proposing

anew aham- puram poetics that points to the inseparability of nature and culture in relationships
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that are both bio-physically and socially formed. With the emergence of environmental humanities
and its widening fields of inquiry, this book will resonate with other approaches such as animal
studies, participatory epistemology, ory, biodiversity and new materialism, among others.
Written in a lucid and elegant style, Nature, Culture and Gender brings home
the essence of Vandana Shiva’s Earth Democracy. In this alternative world view, “we
are connected to each other through love, compassion, not hatred and violence and
ecological responsibility and economic justice replaces greed, consumerism and

competition as objectives of human life”.

FRONTLINE,
13 April, 2018.
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RESUME OF BUSINESS TRANSACTED DURING THE 7t" and 8t SESsION
OF THE 16N WEST BENGAL LEGISLATIVE ASSEMBLY

The Seventh Session and the Eight Session of the Sixteenth Legislative Assembly

concluded on the 215 August, 2017 and the 30" November, 2017 respectively. Conclusion of

these two Sessions has given me the opportunity to apprise you of the major Procedural

developments of both the Sessions and | wish to make an endeavour to inform you the same.

This eventful Session of 10(ten) days from the 4" August, 2017 to the 21 August, 2017
witnessed the entire gamut of procedural devices used by the representatives of people through
questions hours, Legislation, Adjournment Motion, Mention Cases and Zero Hour Mention etc.

Over atotal period of 33 hours and 04 minutes.

Obituary References :

The House expressed its deep sympathy for the sad demise of the following

persons who breathed their last in recent past.
0] Shri. Manik Sanyal, former Member of Lok Sabha;
(i) Shri. Maheswar Murmu, former Minister of Government of West Bengal;

(i) Shri. Janmejay Manna, former Member of West Bengal Legislative

Assembly;

(iv)  Smt. Nurunneswar Sattar, former Member of West Bengal Legislative

Assembly;

v) Shri Sudhangsu Sekher Tewari, former Member of West Bengal Legislative

Assembly;

(Vi) Shri Gopal Krishna Bhattacharyya, former Member of West Bengal

Legislative Assembly;
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(vii)

(viii)

(ix)

Shri Prafullachandra Natwarilal Bhagwati, former Chief Justice of India;

Swami Atmasthananda, 15" President of Ramkrishna Math and

Ramakrishna Mission; and

Smt. Sabita Chowdhury, eminent Bengali Singer

Thereafter Members stood in silence for two minutes asa mark of respect to the deceased.

Questions :

During this Session 411 Notices were received ; 298 Questions including 297 Starred

and 01-unstarred Questions were allocated. Total 192 Questions were admitted and total 94

nos. of Questions were replied.

During this Session the following 18(eighteen) Bills were introduced, considered and

passed by the House.

1.

2.

10.

The West Bengal Goods and Services Tax Bill, 2017,

The West Bengal Scheduled Castes and Scheduled Tribes and Other Backward

Classes Development and Finance Corporation Bill, 2017;

The West Bengal Scheduled Castes Advisory Council Bill, 2017;

The West Bengal Scheduled Castes and Tribes (Identification) (Amendment} Bill,
2017

The West Bengal Housing Industry Regulation Bill, 2017;
The West Bengal Municipal Corporation (Amendment) Bill, 2017;
The West Bengal Municipal (Second Amendment) Bill, 2017,

The Kolkata Municipal Corporation (Second Amendment) Bill, 2017,
The Howrah Municipal Corporation (Amendment) Bill, 2017;

The West Bengal Land Reforms (Second Amendment) Bill, 2017;
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11.

12.
13.
14.
15.
16.
17.

18.

The West Bengal Single Window System (Management, Control and

Miscellaneous Provisions) Bill, 2017;

The West Bengal Taxation Laws (Second Amendment) Bill 2017,

The West Bengal Panchayat (Amendment) Bill, 2017;

The West Bengal Panchayat (Second Amendment) Bill, 2017;

The West Bengal Panchayat Elections (Amendment) Bill, 2017;

The West Bengal Land Reforms (Third Amendment) Bill, 2017;

The West Bengal School Service Commission (Second Amendment) Bill, 2017,
The West Bengal Board of Secondary Education (Second Amendment)

Bill, 2017.

Adjournment Motion :

5(five) Notices of Adjournment Motion were received during this session Mr. Speaker

withheld his consent to four of those and 01(one) Adjournment Notice was out of order.

Calling Attention Notice:

The Procedure of *Calling Attention’ to raise issue of urgent Public importance was

made use of by the Members. Attention of the concerned Ministers was drawn to several

importantissues. During this Session 17 (seventeen) Notices of Calling Attention were received.

Out of which 6 (six) Notices were admitted.

Motion Under Rule—185

During this Session total 8 (eight) (Notices of Motion under Rule 185

were received. Out of which 5 (five) Notices were disallowed, 2(two) Notices were discussed

and carried and 1 (one) Notice was discussed and lost.

Statement made Under Rule 346 :

During this Session two statements were made by the Ministers Under Rule 346.
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Laying of Ordinances :

During the afore mentioned Session of the Assembly 2(two) Notices of Laying of
Ordinance were received and laid on the “Table”.
Laying of Rules :

During this Session 2(two) Notices of Laying of rules were received and laid on the
“Table”.
Laying of Notification :

During this Session 3(three) Notices of Laying of Notification were received and laid on
the “Table”.
Re-Laying of Amendment to the Rules :

During the afore mentioned Session of the Assembly, 2 (two) Notices of Re-Laying of
amendment to the rules were received and re-laid on the “Table”.
Laying of Reports and Accounts etc of Government Companies and Undertaking etc:

During this session 24(twenty four) Reports and accounts etc. were laid.
Mention Cases and Zero Hour Motion :

During this session, the House devoted its attention to several issues of Pubic interest
through ‘Mention Cases’ and ‘Zero Hour Mention’. The Speaker allowed 62 (sixty two)
Members to raise “Mention Cases” and 7(seven) Members to raise “Zero Hours” Mention on

different subjects relating to social and political issues.

Eight Session :

The Eight Session cf the 16" Leglslative assembly commenced on the 20" November,
2017 and was adjourned sine-die followed by prorogation on the 30" November 2017 after

conclusion of the sitting of the House on that day.
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During this period the House transacted Legislative and other Business during its sittings

over a period of 14 hours and 40 Minutes.
The business transacted during this Session are presented below in a nutshell:
Obituary References :

The House The House expressed its warmth and heartiest sympathy for the

sad demise of the following persons who breathed their last in recent past.

1. Shri Sultan Ahmed, sitting Member of Lok-Sabha, former Union Minister of ~ State

and former Member of West Bengal Legislative Assembly;
2. Shri Mohan Lal Oraon,former Member of West Bengal legislative Assembly;
3. Shri Nakul Chandra Mahato, former Member of West Bengal legislative Assembly;

4. Shri Abdul Mannan Hossain, former Member of West Bengal Legislative Assembly

and former Member of Lok-Sabha.
5. Shri. Amal Datta, former Member of Lok- Sabha; and
6. Smt. Girija Devi, eminent Indian Classical Vocalist.

As is customary Members stood in silence for 2(two) minutes as a mark of respect of the

deceased.

Questions::

During this Session 450 Notices of Questions were received; 348 Questions
including 315 Starred and 33 Un-starred Questions were allocated, Total 252 Questions were

admitted and total 115 nos. of questions were replied.
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Leqgislation :

During this Session the following 8(Eight) Bills were introduced, considered and passed;
1. TheWest Bengal Labour Welfare Fund (Amendment) Bill 2017;
2. The West Bengal Primary Education (Amendment) Bill, 2017,
3. The West Bengal Estate Acquisition (Amendment) Bill, 2017;
4. The Biswa Banga Biswabidyalay Bill, 2017;
5. The Sister Nivedita University Bill, 2017,
6. The Purba Medinipur University Bill, 2017;
7. The Jhargram University Bill, 2017, and
8. The West Bengal Green University Bill, 2017.
Calling Attention Notices

The procedure of ‘Calling Attention’ to raise issues of urgent Public importance was
made use of by the Members. Attention of the concerned Ministers was drawn to several
important issues. During this Session 16 (sixteen) Notices of Calling Attention were received out
of which 5(five) Notices were admitted and 01(one) statement by the Minister of concerned

department was made.

Adjournment Motion :

07(Seven) Notices of Adjournment Motion were received during this Session and the

Speaker withheld his consent to all of them.
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Motion under Rule 185 :

During this Session 2(two) Notices of Motion under Rule 185 were received and the

Speaker disallowed both the Notices.
Motion under Rule 319 :

During this Session 01(one) Notice of Motion under Rule 319 was received and the

Speaker disallowed the Notices.
Statement made under Rule 346 :
During this Session, 1(one) statement was made by the Minister under Rule 346.

Laying of Rules :

During the afore mentioned Session of the Assembly 5(five) Notices of Laying of Rules
were received and laid on the “Table’.

Laying of Amendment to the Rules :

During this Session 01(one) Notice of the Amendment to the Rules was received and
laid on the “Table”.

Re-Laying of amendment to the Rules :

During the aforementioned Session of the Assembly 01(one) Notice of the Re-Laying of

Amendment to the Rules was received and laid on the “Table”.

Laying of Notification :

During this Session 01(one) Notification was received and laid on the “Table”.

Laying of Reports and Accounts etc of Government Companies and Undertaking etc.:

During this session 06(Six) Reports and accounts were received and laid on the “Table”.
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Mention Cases and Zero Hour Mention :

The House also devoted its attention to several issues of Public importance through
“Mention Cases” and “Zero Hour Mention”. The Speaker allowed 14(fourteen) Mention Cases

and 04(four) Zero Hour Mention.

Closing of the Eight Session:

The eventful Session was concluded on the 30" November, 2017. The Session
was marked by interesting debates, explanation and analysis of very high standard, At the
conclusion of the business of the Session the Hon’ble Speaker made valedictory speech before
he adjourned the House sine-die. In his valedictory address, the Hon’ble Speaker thanked the
Hon’ble Chief Minister, the Leader of the Opposition, the Hon’ble Deputy Speaker, the Hon’ble
Members of the House for their participation in all the business of the House and all the
representatives of the print and Electronic Media as well as the officers and staffs of the Assembly

Secretariat.
1. Dr. Partha Chatterjee, Minister-in-Charge of Parliamentary Affairs Department;
2. Dr.Rohit Sharme, Leader of the Gorkha Janmuki Morcha;
3. Shri Nirmal Ghosh, Chief Government Whip; and

4. Shri Haider Aziz Safwi, Hon’ble Deputy Speaker also made their respective

valedictory address.

The House was adjourned sine-dine followed by prorogation with effect from the 30"

November 2017 after the conclusion of the sitting of the House on that day.
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