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Rural Banking : Translating Vision to Reality
Manjula Wadhwa

As the Father of our Nation said, ‘India lives in villages’, Rural Development is the
sinequa-non of the overall development of India. Since independence, it has been the constant
endeavour of our policy makers to give adequate thrust to bringing rural prosperity in India.
During the last 70 years of independence, beginning with cooperative credit structure, followed
by nationalization of Public Sector Banks (PSBs) and expansion of their branch network in rural
areas and then launching of Regional Rural Banks in 1976, the formal rural institutional structure
has grown and expanded many-fold. Unfortunately, in spite of these expansion programmes, the
large segment of our rural population, is still “financially excluded’, still under the clutches of
money-lenders, which of course, is a matter of grave concern.

Even today, the country is home to 24 per cent of the world’s unbanked
adults and about two-thirds of South Asia’s. About 31 crore “potentially bankable rural Indians’
do not have access to formal banking services. As on June 30, 2016, as reported by SLBCs, out
0f 6,00,000 villages of India, 4,52,151 villages have been provided banking services; 14,976
through branches, 4,16,636 through BCs and 20,539 by other modes viz. ATMs, mobile vans,
etc. What is more, the poor physical and social infrastructure also impacts the access to financial
services. The reality of electrification of rural India is shown in Figure 1.

With an average rural literacy rate of 71 per cent most rural Indians are not likely to
sacrifice an entire day’s wage to travel to a bank branch which is open between 10.00 AM to
5.00 PM. Intermediaries like NGOs, Self-help Groups, Micro Finance Institutions, semi-formal
delivery channels like Banking Correspondents and Business Facilitators, are being used by
banks to improve access to credit and savings. However, these channels in their current form,
offer limited services and suffer from many a lacunae.

Apart from this, many banks view the rural market as a regulatory requirement rather

than an economic opportunity. Some of it’s obvious reasons are-
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Figurel

Electrifying India
Percentage of village households with electricity, by state
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Since rural households have irregular income and expenditure patterns, the banks have
high Non- performing loans in rural areas. The issue is compounded by the dependence of the
rural economy on vagaries of monsoons. The loan waivers driven by political agenda, further
aggravate the bankers’ woes.

The average ticket size of both a deposit transaction and a credit transaction in villages is
small, which means the banks need more customers per branch or channel to break-even. Since
many rural folks are not literate and so not comfortable using technology-driven channels like
ATMs, phone banking or internet banking, hence mostly dependent on bank branches, leading
to banks’ high cost to serve.

The highly irregular and volatile income streams and unscheduled expenditure like medical
or social emergency, attribute to higher risk of credit for the banks. While poorer groups might need

basic savings services and micro-credit to cover production costs and emergency expenses, farmers
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and farmers’ organisations require larger amounts of credit to finance production, inputs, processing
and marketing besides risk mitigation products, for example, insurance for loss of life and assets.

The new rural finance paradigm needs to be based on the premise that “rural people are

bankable’ and rural clientele is not limited only to the farmers and uneducated but also includes a
generation which can use and adopt technology, and hence, a demand-driven design and efficient
provision of multiple financial products and services through an inclusive financial sector comprising
sustainable institutions serving a diverse rural clientele, is the need of the hour. Thus, developing
an inclusive yet sustainable rural financial system is extremely challenging and involves
comprehensive understanding of the host of complementary issues, which can be placed in seven
broad categories-

e Productstrategy : For catering to the varied needs of small ticket size transactions,
whether a chunk of diversified products and services can be developed without
compromising on the flexibility, continuous availability and convenience of the
products? Which types of financial products have the greatest impact on reducing
poverty and lifting growth rates in deprived rural areas?

e Processes: What kinds of business processes can help banks to reach deprived and
vulnerable segments and provide hassle-free near doorstep service to the customers
without endangering financial viability? How do we design an efficient hub and spoke
model to overcome the hurdles in the agent led branchless banking?

e Partnerships: What are the constraints faced by the unbanked and underbanked
people in accessing financial services from different types of service providers? Are
the bank-non-bank partnerships, such as, Business Correspondents, SHGs, MFls,
etc. working efficiently in easing the accessibility and availability of financial services?

e Protection : What measures and mechanisms are needed to protect both the providers
and the receivers of rural finance from abuse and misuse of such services? Whether
enough risks mitigants are there for the borrowers given the higher vulnerability in the

sector? Are lenders protected against ebb and flow of uncertainty in credit culture?
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o Profitability : Whether the business strategies and delivery models are geared to
provide affordable and acceptable services to the rural clientele while ensuring that
rural finance service providers function profitably on a sustained basis? How do we
tap into the customer willingness to pay through an appropriate pricing model?

e Productivity : How do we increase the productivity of financial services provided in
the rural areas? What are the strategies needed to synergize other resources with
finance (say, under a “credit plus” approach) to ensure more productive and optimal
use of financial services?

e People : Are the rural branch staff well-equipped to meet the needs of driving the
process of financial inclusion in terms of knowledge, skill and attitude? Do these
people have the capacity, comprehension and commitment to identify potential
customers and offer them timely advice and multiple banking services?

As Nelson Mandela said, “The test of our progress is not whether we add more to the
abundance of those who have much; it is whether we provide enough for those who have too
little”. So now, let us appear in this test by dwelling upon the initiatives taken by our government
with a view to addressing the challenges of rural banking: In India, the first structured attempt
towards financial inclusion, featured in 2005, when it was launched by K.C.Chakraborthy, the
chairman of Indian Bank. Mangalam village became the first village in India where all households
were provided with banking facilities.

Reserve Bank of India (RBI) has been undertaking financial inclusion initiatives ina
mission mode through a combination of strategies ranging from provision of new products,
relaxation of regulatory guidelines and other supportive measures to achieve sustainable and
scalable financial inclusion. Some of these steps are: facilitating no-frill accounts and General
Credit Cards (GCCs) for small deposits and credit, norms were relaxed for people intending to
open accounts with annual deposits of less than 50,000. GCCs were issued to the poor and the
disadvantaged with a view to help them access easy credit. With a view to provide hassle-free

and timely credit to farmers, as on September 2016, above 50 million Kisan Credit Cards
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(KCC) have been issued by the banking system. In January 2006, RBI permitted commercial
banks to make use of the services of Non-Governmental Organizations (NGOs )/Self Help
Groups (SHGs), micro-finance institutions, and other civil society organizations as intermediaries
for providing financial and banking services. These intermediaries act as business facilitators or
business correspondents on behalf of commercial banks. RBI also directed the commercial banks
in different regions to start a 100 per cent financial inclusion campaign, as a result of which UTs
like Puducherry and states like Himachal Pradesh, Kerala announced 100 per cent financial
inclusion in all their districts. RBI’s vision for 2020 is to open nearly 600 million new customers’
accounts and service them through a variety of channels by leveraging on IT. However, illiteracy
and the low income, savings and lack of bank branches in rural areas continue to be a roadblock
to financial inclusion in many states and there is inadequate legal and financial structure as well.

Now, let us try to address the issues one by one:

1. For effective functioning of Business Correspondent (BC) model in reaching poor

villagers, the following need to be done:

e BCsare not making enough income due to catering of services to low-income customers
with low volume transactions. For optimum usage of BCs, they need to be adequately
compensated by banks so that they are sufficiently incentivized to provide banking services
to villagers at their door- steps.

o Foreffective supervision of BC operations and for addressing cash management issues
as also to take care of customer grievances, banks should open small brick and mortar
branches at a reasonable distance.

o Further, banks need to initiate suitable training and skill development programmes for
effective functioning of BCs.

2. Designing suitable innovative products to cater to the requirements of poor villagers at

affordable rates is an absolute imperative.

e Towean away villagers from borrowing from money lenders, banks should develop

simplified credit disbursement procedures and also flexibility in their processes.
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3. Inan ICT enabled environment, technology is the main lever to achieve the eventual goal

of functional inclusion at the earliest.

e Banks need to enhance their ATM network in rural and unbanked areas to serve the
rural villagers. Along with this, adequate security measures as well as Financial Literacy
campaigns need to be undertaken.

o Toreduce the overall transaction costs, associated with small ticket transactions in rural
areas, use of domestic RuPay Cards may be enhanced.

e Inrural India, there are 506 million mobile subscribers as on March 2017. The options
including the feasibility of using encrypted SMS based funds- transfer using an application
that can run on any type of handset, may be explored.

¢ Inaccordance with the provisions of recent NABARD circular, banks may make use of
PACs, the largest rural network of cooperatives as business correspondents.

¢ Since Remittance Facility for migrant population is of paramount importance, providing
easy and cheap remittance facilities to migrants is an absolute imperative.

o Todeal with the poor villagers, banks need to initiate training programmes to equip their

staff as well as BCs on the human side of banking.

¢ Toachieve meaningful financial inclusion, banks should give priority for small farmers as
compared to large farmers while sanctioning credit.

e Banks need to ensure scalability of their CBS platforms.

e Thereisaneed to promote Electronic Benefit Transfer systems effectively for boosting
rural banking.

e Govt/banks should initiate steps to increase the credit absorption capacity in rural areas
by promoting employment and other opportunities.

e The latest data show that the number of bank branches in rural areas has increased from
33,378 in March 2010 to 51,830 in March 2016, while the number of branchless banking
outlets in rural India has risen from 34,316 in March 2010 to 534,477 in March 2016.
This shows an impressive outreach of banking services through branchless banking. Still,

in the case of private sector banks, rural branches accounted for just 20 per cent of the
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total number of branches in March 2017. There is, therefore, an imperative need to
ramp up the number of rural branches by the private banks.

o Reportedly, out of 6 lakh villages in India, around 18000 have no electricity, so government
needs to make efforts on a war-footing for adequate infrastructure such as physical and
digital connectivity, uninterrupted power supply etc.

e The need for vernacularisation of all banking forms is an absolute must, at least in major
languages. As part of the Financial Literacy drive, banks need to undertake pro-active
steps in helping the common public to get over their English phobia.

¢ Indiahas the largest Postal Network in the world with over 1,54,882 Post Offices of
which 1,39,182 (89.86 per cent) are in the rural areas. In this backdrop, all-round
efforts are to be made to ensure that Post Offices play a greater and more active role
due to their known advantages. Launching of India Posts Bank by GOI is undoubtedly,
aremarkable step in this direction.

e Although, the SHG-Bank Linkage programme of NABARD, has become the biggest
Micro-Credit programme of the world, their sustainability and graduation to Micro-
enterprise related issues are yet to be addressed.

o Recipients of BC services are mostly illiterate and unfamiliar with technology rendering
them susceptible to misguidance by BCs.

The government as well as the Reserve Bank of India have taken various measures recently

to solve the above issues like:
1. Enormous success in opening of about 26 crore accounts under Jan Dhan Yojana.
2. Setting up Micro Unit Development Refinance Agency (Mudra) for providing micro credits.

3. Various social sector schemes like Atal Pension Yojana, Pradhan Mantri Suraksha

Bima Yojana and Pradhan Mantri Jeevan Jyoti Bima Yojana which would provide

social security.
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4. Providing banking services through banking correspondents and business facilitators.

5. Proposed concessions on credit and debit transactions.
6. Aadhaar enabled micro ATMs and RuPay cards to replace cash transactions

7. Promoting differential banking through new licenses given to 11 payment banks and

10 small finance banks.

e However, these initiatives also pose certain challenges : PMJDY has the problem of
multiplicity of accounts. A large number of accounts created under PMJDY do not
have any money and lie dormant which only increases costs for banks to run these
accounts. Poor people live on subsistence level of earning and with no source of regular
earning, they don’t have surplus to save in bank account or take any other financial

instrument. Resultantly, financial inclusion has no meaning for them.

e Technology enabled services such as linking of JanDhan, Aadhaar and Mobile (JAM) is
slow to pick up. Payment banks will have the benefit of wider reach but they will need to
counter issues of complex user interfaces, lack of internet penetration, lack of grievance
redressal mechanisms etc. which might deter users. Further, RBI will have increased

accountability on behest of its increased responsibility towards the new payment banks.

¢ Direct Benefit Transfer may see collaboration of erstwhile middlemen with bank officials

to delay/ deny benefits.

e Thespread of payment banks might also deprive regular banks of the fee income they
earn from customers, like those for making demand drafts, cash transfers, remittances,

cash withdrawal through cheques and ATM transaction fees.

e Schemes like PMJJIBY, PMSBY, APY etc are largely dependent on the success of
banking reaching the poor and face a herculean task when a large section of the population

does not have access to or awareness of pension or insurance products.

¢ Inquite anumber of cases, the Business Correspondents have been accused of siphoning

offmoney
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e Banking technology related frauds are increasing at an alarming rate.
¢ Inrural and hinterland areas mobile connectivity is still in poor condition.

e Priority Sector Lending targets may not reach the deserved, as many banks shy
away from lending money to the poor. So, to achieve targets they give loans to
the undeserved, who make fraud-documents to receive the same. For example,
gold loans are available for lower rate for farmers. But people who do not even
do agriculture, receive these loans, using their contacts at banks. So here PSL
gets diverted away from the deserved to the undeserved. The Government should
look into this issue and make sure that loans are provided to the deserving
applicants and strict action is taken against the fraud-applicants and bank officials
who support it.

Let me conclude with the hope that the Reserve Bank remains committed to creating

a conducive regulatory environment where financial entities can ensure hassle free financial
services to the poor without jeopardising financial stability. Contextually, banks may be given
the freedom to determine their own financial inclusion strategies as part of their overall business
philosophy and pursue it as a commercial activity, taking on board their risk appetite and
product sophistication. With a couple of financial service providers, and especially an erstwhile
microfinance service provider, allowed to become banks and with the possible introduction of
on-tap licensing of small banks and payment banks in addition to entry of foreign banks in the
context of priority sector requirements, it is hoped that the size and scope of the rural financial
system landscape will expand and thereby, address the persistent and emerging challenges
relating to rural finance and thus substantially improve the lot of rural folks, both qualitatively
and quantitatively. Let us look forward to translating the underlying vision of Rural Banking
into reality.
YOJANA,
January 2018.
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Reformation of the Legal Profession in the interest of Justice
Yashomati Ghosh

The legal profession is one of the very few professions mentioned in the Constitution.
The role of the legal profession in society is manifold-its members are flag-bearers of the rule of
law and they defend fundamental rights. Along with these responsibilities, members of the legal
profession have been conferred significant power and privileges as officers of the court. First,
only advocates have the right to access and represent others in a court of law. No citizen, other
than an advocate, has the right to appear, act or plead in court. Every citizen depends on
members of the legal profession for the fulfillment and enjoyment of their legal rights and to enjoy
the status of first-class citizens. Second, in India, the term “legal professionals” refers only to
those “advocates” who are law graduates and have been enrolled in state bar councils (SBCs).
An emerging class of legal professionals engaged with various law- related activities-such as
government law officers, corporate lawyers, law firms, law professors, legal researchers and
patent attorneys-have been excluded from recognition as advocates. Third, the judiciary has
clarified the otherwise undefined concept of “practice of law” to include all forms of legal activities,
including both litigious and non-litigious work, such as appearing in court, drafting, giving opinions,
performing transactional work, consulting, arbitrating, mediating, filing vakalatnamas (power of
attorney), and working as legal officers. Thus, “advocates” enrolled in bar councils enjoy exclusive
monopoly over the right to practise law in all courts, tribunals, and other authorities in India.

The members of the legal profession were granted monopoly of the right to practise law
by the Parliament in recognition of the pivotal role they played during the Freedom Struggle and
their high ethical and moral professional standards. The Advocates Act, 1961, enacted with the
objective of creating “a unified Bar for the whole country with monopoly in legal practice and
autonomy in matters of professional management,” conferred the Bar Council of India (BCI)
and SBCs with the power to self-regulate the profession and lay down rules relating to admission

and enrolment, conditions of practice, standards of professional conduct and etiquette, disciplinary
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proceedings, legal education, recognition of law colleges and welfare activities. These powers
were granted to the bar councils to promote the administration of justice and uphold the dignity
of the profession in the eyes of the common people.

Failure of the Bar Councils in Fulfilling Statutory Duties

Over a period of 20 years, it has become apparent that the bar councils have failed to

perform their statutory duties satisfactorily; their enjoyment of unregulated monopoly power
and absolute functional autonomy had created an atmosphere of total unaccountability among
many members of the legal profession. The functional failure of the bar councils has been
acknowledged in several judgments of the Supreme Court and various committee reports. Several
issues have been raised, including the falling standards of legal education (184" Law Commission
Report), the low standards of legal professionals (V. Sudeer v Bar Council of India 1999), a
lack of discipline and ethical standards among advocates (R. K. Anand v Registrar, Delhi
High Court 2009), the failure of a disciplinary mechanism and vandalism (Hikmat Ali Khan v
Ishwar Prasad Arya and Ors, 1997; Mahipal Singh Rana v State of Uttar Pradesh, 2016),
growing incidents of criminalisation, boycotts, and strikes (Ex-Captain Harish Uppal v Union
of India 2003), and lawyers giving improper legal advice and promoting touting (P.D. Khandekar
v Bar Council of Maharashtra, AIR 1984), seeking unnecessary adjournments (N .G. Dastane
v Shrikant S. Shivde, AIR 2001), and soliciting work (Bar Council of Maharashtra v
M.V .Dabholkar 1976), to name a few. All these factors have created feelings of distrust in the
legal profession, compelling the Supreme Court to express dissatisfaction about the regulatory
mechanism governing the legal profession and to urge the Law Commission to review and
propose suitable amendments in consultation with all stakeholders. In pursuit of these changes,
the 266" Report of the Law Commission of India, dealing with the Advocates Act 1961, was
recently published.

266" Law Commission Report: A Critical Analysis

In its 266" report, the Law Commission has made several recommendations to strengthen

the regulatory framework and increase the accountability of legal professionals, among other
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things, based on the Report of the Advisory Committee of the BCI and the views of other stake-
holders in the justice delivery system. Some major recommendations are defining *“professional
misconduct,” expanding the composition of the BCl and SBCs to make them more representative
of the overall interests of the legal profession, revising the composition of the disciplinary committee
to include a judicial member, extending the scope of pre-enrolment disqualification as well as
post-enrolment removal of advocates’ names, increasing the quantum of fines and compensation
payments in cases of professional misconduct, prohibiting boycotts and strikes and extending the
accountability of bar council office-bearers by constituting a Special Public Grievance Redressal
Committee to prevent corruption and the abuse of power.

Prima facie these recommendations appear to be based on the needs of the day, but a
critical examination clearly indicates that concerns about falling standards in the legal profession
have not been effectively addressed. The recommendations are mostly inconclusive and often
rely on the discretion of the BCI to be implemented, without prescribing any accountability
measures in case of non-compliance.

(a) Changes in the regulatory structure : The primary aim of the commission was to
review the regulatory system under the Advocates Act. The failure of the BCI to perform its core
functions in regulating the members of the legal profession has been acknowledged and several
recommendations have been made to bring about necessary improvements. The suggestion to
broaden the composition of the bar councils by including non-advocates has been criticised, as it
could dilute the autonomy of the legal profession. It is important for the bar councils to realise that
the scope of the legal profession cannot be restricted to the recognition of a singular class of
advocates. Presently, there are a large number of law graduates who participate in different law-
related activities; thus, if the bar councils are to retain their legitimacy and relevance, they must
accommaodate, recognise, and include the concerns of other members of the legal profession.

In this context, it is important to broaden the Bar Council’s constitution by extending

membership to people in academia, the judiciary, public services, representatives of law firms,

and the Ministry of Law and Justice to develop a progressive environment for the holistic growth
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of the legal profession. However, in order to protect the profession’s right to self-regulation, such
members should not participate in disciplinary proceedings or in actions relating to the removal of
names from state rolls. The report also recommends the creation of an Advocates’ Grievance
Redressal Committee, headed by a district judge, to deal with the day-to-day grievances of
advocates and ensure they perform their role effectively; however, this is contrary to the notions of
autonomy that form the bedrock of the legal profession. Instead, bar councils and bar associations
should establish internal grievance redressal mechanisms to deal with advocates’ complaints, including
those about the behaviour of judges, so that most courtrelated issues can be easily resolved without
resorting to strikes and boycotts. In order to maintain the balance between autonomy and
accountability, a provision should be made wherein the BCI is required to submit an annual report
to the central government, which should be presented to Parliament.

(b) Misconduct by advocates : The commission also addressed the growing incidence
of hooliganism among advocates, which has weakened the public standing of legal professionals
in India. Strikes, boycotts, and delays are frequently caused by advocates and adversely affect
the functioning of courts by causing unnecessary loss of working days for an already overburdened
judiciary. In spite of the Supreme Court’s strong directives in the Harish Uppal case, where it
categorically held that advocates had no right to strike and that they would be personally liable to
pay clients in case of any loss suffered due to it, such incidents continue unabated. The Law
Commission Report, even after noting the same, fails to prohibit all forms of strikes and boycotts,
and allows for day-long symbolic strikes. Even the recommendation for a new provision prohibiting
advocates and bar associations from calling for boycotts or abstention from court work is half-
done, since no adverse or penal consequences have been provided for in case of non-compliance
by bar associations. On the other hand, the recommendation of removing the names of advocates
from state rolls for abstaining from court work may be too harsh on honest and hardworking
advocates who are forced to abide by the bar council diktat. Amendments need to be made to
derecognise a bar association that calls for strikes and boycotts and to provide for disciplinary

action against the office-bearers. Provisions for alternative practices-such as wearing black bands,

28



—FOCUS

publishing pamphlets, and media interviews to express dissent should be included in the bar
council rules.

Similarly, growing incidence of criminalisation and browbeating in the legal profession
was an important concern for the Law Commission, but the recommendations are not exhaustive
in nature. In the Mahipal Singh Rana case, the Supreme Court unequivocally held that
disqualification under Section 24A would be equally applicable to an advocate post enrolment
and would give rise to the automatic removal of names under Section 26A. This binding principle
should have been incorporated into the statute, and on conviction, an advocate should be
permanently debarred and removed from the state roll. In addition, disqualification under Rule 7A
of Part V1 of the BCI Rules for permanent d0.ebarment from enrolment as an advocate on being
dismissed, retrenched, compulsorily retired, removed or otherwise relieved from government
services or from the high courts or Supreme Court on charges of corruption or dishonesty
unbecoming of an employee should be included within Section 24 A.

This disqualification should also extend to employees working in private corporations
and non-governmental organisations because dishonesty is a fallacy of character, which should
be equally reprimanded in all forms and types of employment. In order to prevent criminalisation
and ensure that the convicted person is not allowed to participate in important public functions,
Section 24 A should be further amended to ensure that a person who has been convicted of an
offence involving moral turpitude is permanently disqualified from admission as an advocate; only
if the conviction is for minor offences should the term of disqualification terminate two years after
the person has been released.

In case of contemptuous behaviour by an advocate, it is important to recognise such actions
as “misconduct” within the act. Bar councils must take strict action against the browbeating of judges
and other contemptuous acts by removing the names of perpetrators from the state roll under Section
26A. The judiciary has often emphasised that advocates guilty of contempt of court should not be
permitted to appear, act, or plead inany court unless they have purged themselves of contempt.

A controversial recommendation is the attempt to define “professional misconduct” in
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Section 35. The meaning, nature, and scope of the term has already been well illustrated through
several leading judgments of the Supreme Court. In the Noratanmal Chourariav M.R. Murali (2004)
case it was categorically stated that “it would not be possible to lay down exhaustively as to what
would constitute conduct and indiscipline.” Additionally, it has been held that the standard of
proof in a disciplinary proceeding is higher than that required in a civil suit and is based on
preponderance of evidence, wherein all allegations of misconduct should be proven to the hilt. It
has often been observed by the courts that an action for professional misconduct will be upheld
when an advocate has rendered himself unworthy to be member of the legal profession; thus, the
proposed definition in the report may not stand up to judicial scrutiny. On the contrary, the
commission should have clarified the meaning, scope, and importance of “other misconduct” in
Section 35 as a mechanism to tackle lack of discipline and the unruly behaviour of advocates in
and out of court premises. The implementation of the “other misconduct” clause is key for sustaining
the nobility and dignity of the profession in the eyes of the common people.

(c) Disciplinary proceedings : Conducting disciplinary proceeding under the act are
crucial for maintaining professional discipline. The report has suggested the reconstitution of the
disciplinary committee by including a judicial officer, but the same may not be enough or in
accordance with self-regulation norms. In the present circumstances, it is imperative to provide
for alternative legal measures in case the disciplinary committee and bar council fail to initiate
disciplinary actions in appropriate cases. There have been several instances where despite
recommendations by the high courts and Supreme Court, SBCs and the BCI have failed to take
any form of disciplinary action against errant advocates. The Supreme Court, in the Supreme Court
Bar Association v Union of India (1998) and the Mahipal Singh Rana cases, held that in circumstances
where the bar council fails to take action despite references made to it, the Supreme Court can
exercise suo motu powers to punish the contemner for professional misconduct using the appellate
powers provided in Section 38 of the Advocates Act, and the high courts can do the same under
Avrticle 226 of the Constitution-bar councils will be bound by court order. The ruling must be

incorporated into the statute so as to inculcate accountability and discipline in bar councils. Merely
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recommending the imposition of a high penalty amount will not create the necessary deterrence
unless there is certainty of legal consequences. The fear of high penalties may also prevent some
lawyers from taking up certain cases, which would be detrimental to the interests of the common
people.

(d) Code of professional conduct : A glaring omission in the report is the lack of
discussion on improving the Rules on Professional Standards, which act as the canon for
professional conduct. The existing code identifies a set of normative values but does not involve
or discuss the various ethical and professional challenges that legal professionals face in day-to-
day practice. The existing code defines the obligations of an advocate in a court- based litigation
and does not consider professional.obligations in the context of arbitration, mediation, negotiation,
and transactional work. In the present frame work, the Code of Conduct, drafted by BClI in
2011, should be added to the existing rules on professional standards.

(e) Client interest and deficiencies in services : The legal profession is described as
aservice-oriented profession, but the report is completely silent on client interests and deficiencies
inservice. Merely providing compensatory payment following professional misconduct will not
help ordinary clients get adequate redressal. The existing set of duties, listed in the Rules on
Professional Standards, is inadequate to deal with clients’ concerns. To create more client-
centric accountability, deficiencies in service must be recognised as separate ground for legal
action. The SBCs should constitute separate bodies, such as client fora and legal ombudsmen,
to deal with the grievances of clients and protect their interests. In addition, the BCI should be
more responsive in protecting litigants from fake lawyers and should maintain an online database
of all enrolled advocates linked to Aadhaar information to prevent impersonation.

Other issues : The report is silent on several other critical issues related to the legal
profession:

0] On the issue of improving the quality of legal professionals, the report merely
reiterates the need to include a year of pre-enrolment compulsory training with a senior lawyer
and clearing the bar exam. It fails to suggest infrastructural development in rural areas, such as
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the creation of computer labs and libraries and providing access to electronic databases, which

are essential for the growth of young lawyers.

(i)

(i)

(v)

Formulating a Continuing Legal Education (CLE) programme isanecessity in
our globalised economy. The report should prescribe mandatory hours of
CLE innew areas of law, professional skills, and ethics, which would aid the

professional development of young lawyers and train them to face challenges.

The commission has not addressed the critical issue of establishing welfare
schemes for old, indigent, and disabled lawyers. The recommendation of
the BCI -that litigants should mandatorily pay for welfare stamps towards
the lawyer’s welfare fund-is not only coercive and exploitative, but is also
contrary to the goals of justice for all, by making litigation expensive. Itis
necessary for the commission to make constructive suggestions for the

proper implementation of welfare schemes for advocates.

The commission’s lack of attention to legal aid is lamentable. The report
has not made any suggestions on how to encourage members of the bar
to take up more pro bono cases for indigent and marginalised litigants.
Merely providing legal aid services through the Legal Services Authority
is not sufficient to improve the quality of legal representation for the poor
and indigent. Rendering legal aid needs to be made mandatory by statutorily
compelling all advocates to devote a part of their working hours towards
pro bono activities. In this context, provisions related to legal aid in the
Legal Practitioners (Regulations and Maintenance of Standards in
Professions, Protecting the Interest of Clients and Promoting the Rule of

Law) Bill, 2010, may be incorporated into the Advocates Act.
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v) Recent controversial issues relating to the entry of foreign lawyers and inclusion
of lawfirmswithin the provisions of the Advocates Act have not been examined
by the commission. In an era of globalised legal practice, these issues are
matters of crucial significance and demand conscious deliberation.

Conclusions

The 266" report is significant in that it brings forth before the general public the various
shortcomings and limitations of the legal profession. Advocates, as a class, must realise that their
conduct affects not only the functioning of the judicial system, but also the people’s faith in the
adjudication process. In the name of independence and self-regulation, a large section of the
legal profession has rejected the recommendations of the Law Commission and have attempted
to strangulate the legal system by indulging in boycotts and country-wide strikes. The controversy
has revealed that the BCI’s powers in such situations is limited and it cannot exercise any form of
control over its members. The turnaround and subsequent withdrawal of its own recommendation
by the chairperson of the BCI has lowered public perception of the legal profession and exposes
the need for greater public debate on the issue of accountability. The present autonomy, monopoly,
and power of self-regulation enjoyed by those in the legal profession are privileges granted by
the Parliament; unless members agree to introspect and suitably amend themselves, the denial of

these privileges may become a harsh reality.

Economic & Political Weekly,
January 13, 2018.

561561 561 56

33



—FOCUS '

Book ReviEw
Impeaching Trump

(A Review of the Book “The Case for Impeachment’
by Allan J. Lichtman)

A.G. Noorani

During the presidential elections in the United States last year, Professor Allan J. Lichtman
made two predictions. One was that Donald Trump would win. It came true and Trump sent him
a note of thanks. The other prediction was that Trump would be impeached during his term. It
remains to be seen whether this prediction also comes true.

Impeachment is an inherently political process to secure a judicial verdict based on evidence by
politicians sitting as judges. Its farce was exposed in India on August 27, 1992, by Prime Minister
P. V. Narasimha Rao’s dishonourable conduct. Justice V. Ramaswami went scot-free. We have a lot
to learn fromwhat is afoot inthe U.S. In Britain, home of the impeachment process, this rusty, obsolete
process has been discarded. The last case of impeachment was in 1806.

Calling for the impeachment of Supreme Court Justice William O. Douglas in 1970, then
Congressman Gerald Ford asserted that “an impeachable offence is whatever a majority of the
House of Representatives considers it to be at a given moment in history”. Article 11, Section 3
of the U.S. Constitution states: “The President, Vice President and all civil officers of the United
States, shall be removed from office on Impeachment for, and Conviction of, Treason, Bribery,
or other high Crimes and Misdemeanors.” The latter expression goes beyond offences defined in
the law of crimes. Alexander Hamilton held in The Federalist Papers No. 65 that it
covers “offences which proceed from the misconduct of public men, or, in other words, from the
abuse or violation of some public trust. They are of a nature which may with peculiar propriety be
denominated political, as they relate chiefly to injuries done immediately to the society itself.”

One charge concerns violation of the Emoluments Clause, Article I, Section 9, Clause 8

of the U.S. Constitution. It says that “no person holding any office of profit or trust under [the
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United States], shall, without the Consent of the Congress, accept any present, emolument,
office, or title, of any kind whatever, from any King, Prince, or foreign State.” Hamilton wrote in
Federalist No. 22, “One of the weak sides of republics, among their numerous advantages, is
that they afford too easy an inlet to foreign corruption”.

Trump has used his office to enrich himself and members of his family. His “winter White
House”, Mar-a-Lago, a private club he owns, charges a $200,000 initiation fee for members to
getaccess to him, his head-of-state guests, and his staff. Membership fees go as high as $350,000
at his Bedminster, New Jersey golf club, where Trump spent his August vacation. One of his first
acts as President was a directive reversing a 2015 decision by the Environmental Protection
Agency under the Clean Water Act that would have significantly raised water costs at these and
other golf courses in which he has invested more than $1 billion over the past 10 years. He has
provided free advertising for properties he owns by visiting them on more than 75 days so far,
approximately a third of the days he has been in office.

It appears that the main charge he would have to face is obstruction of justice. Trump
sacked the Federal Bureau of Investigation (FBI) Director James Comey because he refused to
stop investigations of “the Russian Scandal”. A lot depends on the results of the investigations by
Robert Mueller, the Special Counsel who was appointed to investigate Russian interference in
the presidential election last year. On October 30 this year, Mueller filed his first criminal charges
against members of Trump’s presidential campaign. He charged former Trump campaign chairman,
Paul Manafort, and his business partner, Rick Gates, with a scheme to conceal some $20 million,
much of it earned for lobbying work in Ukraine undertaken for pro-Russian interests. The
indictments, to which both men plead not guilty, allege that Manafort spent millions on Range
Rovers and landscaping at properties in Florida, Manhattan and the Hamptons. He also dropped
$934,000 at an antique rug shop, $8,49,000 on clothing in New York and $520,000 ata
men’s outfitters in Beverley Hills.

A second set of charges concerns a young campaign operative, George Papadopoulos,

who has pleaded guilty to lying to federal officials. Trump tweeted that “few people knew the
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young, low level volunteer named George, who has already proven to be a liar”. Alas for the
Trump campaign, the plea deal relates that after being flipped and turned into a “proactive co-
operator” by prosecutors, “young George disclosed months of contacts with a London- based
academic with Russian ties, ‘the Professor’, and a mysterious ‘Female Russian National’ who
were keenly interested in his role with Team Trump, and told him in late April 2016 that the
Russian government had “dirt” on Mrs. Clinton in the form of ‘thousands of e-mails’.

*“Though the provenance of those e-mails is not clear, the outside world did not learn
until June 2016 that embarrassing emails had been stolen from the Democratic National Committee
(DNC), and learned only in October that e-mails had also been hacked from the account of John
Podesta, head of the Clinton campaign. American intelligence chiefs blamed those hacking attacks
on Russian military intelligence”.

Professor Lichtman’s book is as lucid in style as it is scholarly in substance; a guide for
the lay reader as well as the specialist. It covers history, law and politics and is an invaluable
guide to the drama as it unfolds itself on Capitol Hill in the U.S. as exposures follow on the
damages of Trump’s rogue presidency. When and how will it reach the critical mass that triggers
the implosion of such a presidency?

Charges are brought by the House of Representatives for adjudication by the Senate. To
lend a veneer of the judicial process, the Chief Justice of the Supreme Court, himself a political
appointee, presides over the farce. In Bill Clinton’s case it was Justice William Rehnquist, an arch
Conservative.

Andrew Johnson, impeached in 1868, escaped by a whisker in a one-vote victory.
Richard Nixon escaped in 1974 by resigning from his office. Bill Clinton’s impeachment failed in
1998. “One out of every fourteen U.S. Presidents has faced impeachment. Gamblers have become
rich betting on longer odds than that,” the author remarks.

THE PROCEDURE
First, the procedure is clearer than the definition of the impeachable offence. The Judiciary

Committee of the House of Representatives will conduct the investigation based on the report of
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the Special Prosecutor and other violations which the book mentions. The Committee’s report
goes to the full House for its adoption. It votes on each Article of Impeachment. If the House
decides in favour of impeachment, the case goes for a trial by the Senate, the Chief Justice
presiding. As against the acquittal of two Presidents, eight judges, appointed for life, were
convicted or impeached.

The main issue is whether the Republicans of 2017 will react the way those in 1974 did.
“Even early in his presidency, Donald Trump exhibits the same tendencies that led Nixon to
violate the most basic standards of morality and threaten the foundations of our democracy. Both
Nixon and Trump exhibited a determination to never quit, to win at all costs, to attack and never
back down, and to flout conventional rules and restraints. But as ambitious and headstrong as
they were, they also shared a compulsion to deflect blame, and they were riddled with insecurities.
They exploited the resentments of white working class Americans and split the world into enemies
and loyalists. In the first month of his presidency Trump talked more about ‘enemies’ than any
other president in history. Neither man allowed the law, the truth, the free press, or the potential
for collateral- damage to others to impede their personal agendas. They cared little about ideology
but very much about adulation and power. They had little use for checks and balances and
stretched the reach of presidential authority to its outer limits. They obsessed over secrecy and
thirsted for control without dissent ...

“In 1974, two years after winning a landslide victory, Nixon avoided near certain
impeachment and removal by becoming the only American president to resign the office. Nixon’s
story is the cautionary tale for Donald Trump.”

There has been a concise narrative of Nixon’s fall. John Dean, Nixon’s former White
House counsel whose testimony helped uncover the truths of Watergate, warned that Trump
could be headed for a Nixonian crash. “The way the Trump presidency is beginning it is safe to
say itwill end in calamity. It is almost a certainty. Even Republicans know this!”

Trump was a law-breaker for years in his career as a magnate. “As a private citizen

Donald Trump has escaped serious retribution for his crimes and transgressions. He’s settled
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civil lawsuits charging him with breaking racketeering and civil rights laws, paid fines that he
could well afford, protracted litigation, and concealed lawbreaking for many years. There are
two avenues of impeachment opened by Trump’s practice of disregarding the law. First, although
unlikely, the House of Representatives could vote Articles of Impeachment and the Senate could
convict Trump for illegal acts that occurred prior to assuming office. The Constitution specifies
no time limits on any of its enumerated impeachable offences. There is no statute of limitations
and no judicial review of decisions made by either the House or the Senate. Past actions could
also become part of a larger impeachment.

“There are several laws that | believe Trump might break while in office. His expansive
view of presidential authority echoes Richard Nixon’s claim that ‘when the President does it, that
means that it is not illegal’. Nixon was wrong and paid a heavy price for his error. As the expression
goes, history does not repeat itself, but it rhymes.”

The author documents Trump’s violations of the law as President. *These examples
demonstrate Trump has also already arguably violated a staggering number of federal and state
laws: The Fair Housing Act, The New York charity law, tax laws, the Cuban embargo, casino
regulations, the RICO [Racketeer Influenced and Corrupt Organisations] statute, and laws against
employing illegal immigrants. And any number of these laws could, if resurrected through an
investigation, trigger impeachment while in office. The most likely targets of an impeachment
inquiry are the illegal operations of his Foundation and his alleged exploitation of undocumented
immigrants at his modelling agencies. Both violations are recent and significant. The employment
of undocumented immigrants also contradicts one of Trump’s fundamental appeals, to a
fundamental theme of the Trump campaign and presidency: to keep American jobs for Americans.

“Impeachnent, as I’ve stressed, need not be limited to violations that occur during the
President’s term of office. In 2010, the House impeached and the Senate convicted Louisiana
district court judge G. Thomas Porteous, at least in part for transgressions committed prior to his
assuming the federal judgeship. The Senate convicted Porteous on all four articles that included

charges of misconduct while he served as a state court judge and of having lied to the Senate and
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the FBI during his confirmation process for the federal bench.” The author was a federal prosecutor
and State Attorney-General.

Trump arrogantly asserts, “the President can’t have a conflict of interest”. Cases of his
conflicts of interest are many. The book discusses this as well as the foreign “emoluments” clause
and Trump’s rich history of lies which was known to all years before the election; not least
because of Trump’s 1987 book The Art of the Deal.

RUSSIAN CONNECTION

Particularly interesting is Chapter 8 on “The Russian Connections”. A Report of the
Office of the Director of National Intelligence, dated January 6, 2017, concluded: “We assess
Russian President VVladmir Putin ordered an influence campaign in 2016 aimed at the U.S.
presidential election. Russia’s goals were to undermine public faith in the U.S. democratic process,
denigrate Secretary [Hillary] Clinton, and harm her electability and potential presidency. We
further asses Putin and the Russian government developed a clear preference for President-elect
Trump.” Evidence piles up day after day to support these findings. It depends on how far Special

Counsel Robert Mueller’s report will go to damn Donald Trump himself..

FRONTLINE,
January 5, 2018.
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RESUME OF BUSINESS TRANSACTED DURING
THE 15" SESSION OF THE 11%*
TRIPURALEGISLATIVEASSEMBLY

The 15" Sessionofthe 11" Tripura Legislative Assembly which commenced onand from
13" November, 2017 to 14" November, 2017 and thereafter the House adjourned sine - die on
14" November, 2017.

His Excellency the Hon’ble Governor of Tripura prorogued the Session of the Assembly
on 16" December, 2017. The House had 2(two) sittings and transacted business for 7 Hours
20 minutes.

OBITUARY REFERENCES

On 13" November, 2017 the Hon’ble Speaker made References to the passing away
of Amarendra Sharma, former Speaker, Tripura Legislative Assembly & Santosh Mohan Dev,
former Central Minister of India. The House paid tribute to the memory of the distinguished
persons and stood in silence for two minutes as a mark of respect to the departed souls.

LAYINGOFPAPERS ONTHE TABLE OF THE HOUSE

During the Session period, the following Rules, Reports and Notification etc. were laid
on the Table of the House on 13" November & 14™ November, 2017 by the Ministers-in-
Charge of the concerned Departments, namely:-

1. 1) TheTripura State Goods and Service Tax Rules, 2017.

ii) The Tripura State Goods and Service Tax(Amendment) Rules, 2017.

ili) The Tripura State Goods and Service Tax (Second Amendment) Rules, 2017.

iv) The Tripura State Goods and Service Tax (Third Amendment) Rules, 2017.

V) TheTripura State Goods and Service Tax (Fourth Amendment) Rules, 2017.

vi) The Tripura State Goods and Service Tax (Fifth Amendment) Rules, 2017.

vii) The Tripura State Goods and Service Tax (Sixth Amendment) Rules, 2017.

viii) The Tripura State Goods and Service Tax (Seventh Amendment) Rules, 2017.

IX) 46 Nos. Notifications and 6 Nos. Corrigendums issued under the Tripura State

Goods and Services Act, 2017 (Tripura Act No. 9 of 2017).
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2. 1) The Seperate Audit Reports of the Comptroller and Auditor General of India on the
Accounts of Tripura State legal Services Authority for the years ended 31t March,
2014, 2015 and 2016.
ii) The 36" Annual Report on the Accounts of Tripura Tea Development Corporation
Ltd. for the financial year 2015-2016.

iii) The Report of the Accountant General (Audit) on the Tripura Khadi and Village
Industries Board for the years 2011-2012, 2012-2013, 2013-2014, 2014-2015,
2015-2016.

3. 1) The Separate Audit Report of the Comptroller and Auditor General of India on the
Accounts of the Tripura Road Transport Corporation for the years ended 31st
March, 2013 and 2014.

ii) The Annual Report of the Tripura State Electricity Corporation Ltd. (TSECL) for the

year 2014-2015.
4. 1) The Annual Report of the Tripura information Commission for the year 2014-2015.
5. 1) The Tripura Real Estate (Regulation and Development)( General) Rules, 2017.
QUESTIONS
Notices of 243 Nos. of Starred, 166 Nos. of Un-starred Question respectively had
been received. Out of these, 133 Nos. and 129 Nos. notices were admitted as Starred and
Un-starrerd questions respectively. However, 42 Nos. Starred and 64 Nos. Unstarred questions
were enlisted during the Session in the list of questions for answering in the House by the Ministers
concerned of which only 15 (fifteen) Starred questions were answered orally on the floor of the
House. Written replies to the remaining Starred and Un-starred questions were laid on the table
of the House by the concerned Ministers.
REFERENCE PERIOD
3 (three) Notices on matters of Urgent Public Importance had been received. Of these,
3 (three) Notices were admitted and enlisted in the list of Business. The Ministers concerned

made statements in the House on those matters.
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CALLING ATTENTION

3 (three) Calling Attention Notices on the matters of Urgent Public Importance had been
received from the Members during the Session of which 3 (three) notices were admitted. The
Ministers concerned made statements in the House on those matters.

COMMITTEE REPORT

During the Session, apart from 1(one) Report of the Business Advisory Committee,
3 (three) Reports of the Committee on Public Accounts, 1 (one) Report of the Committee on
Welfare of Scheduled Castes, OBCs’ & Minorities & 1 (one) Report of the Committee on
Government Assurances were presented to the House.
SHORT DURATION NOTICES
During the Session 3 (three) Notices for raising discussion on Short Duration on the
matter of Urgent Public Importance had been received from the Hon’ble Members. The Notices
were admitted and discussed in the House. The Hon’ble Ministers of the concerned Departments
replied to the debate in the matter at the end of the discussion.
VALEDICTORY SPEECH
On November 14, 2017 at the conclution of the Business of the Session, the Hon’ble
Speaker made a valedictory Speech before adjourning the House sine-die. In his speech, he
expressed his gratitude to the Members of both the Treasury and the Opposition Bench for their
co-operation in conducting the Business of the House smoothly. He also thanked all other
concerned including Officers and Staff of the Assembly Secretariat, Officers of different
Departments, Police personnel, News agencies & Electronic media, Doordarshan and AIR etc.

for their co-operation during the Session.
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